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OVERSIGHT OF THE MA>rAGEMENT PRAC- 
TICES AT THE OITICE OF WORKERS’ COM- 
PENSATION PROGRAMS 


MONDAY, JULY 6, 1998 

House of Representatives, 

Subcommittee on Government Management, 

Information, and Technology, 
Committee on Government Reform and Oversight, 

Long Beach, CA. 

The subcommittee met, pursuant to notice, at 10 a.m., in the 
City Council Chambers, 333 West Ocean Boulevard, Long Beach, 
CA, Hon. Stephen Horn (chairman of the subcommittee) presiding. 

Present: Representatives Horn and Davis. 

Staff present: J. Russell George, staff director and chief counsel; 
Mark Brasher, senior policy director; and Matthew Ebert, clerk. 

Mr. Horn. The Subcommittee on Government Management, In- 
formation, and Technology will come to order. 

We are delighted to have with us this morning, Mr. Tom Davis, 
a Member from Virginia, chairman of the Subcommittee on the 
District of Columbia, under the full committee which we both 
serve, the House Committee on Government Reform and Oversight. 

The Office of Workers’ Compensation Programs, which we are re- 
viewing today, is responsible for adjudicating the compensation 
claims of injured Federal employees. The Federal Employees Com- 
pensation Act provides that Federal employees injured while on of- 
ficial duty are entitled to receive compensation benefits. The act 
also requires that the Office of Workers’ Compensation Programs 
make an award for or against a compensation claim based on a 
finding of facts. 

Today, we are going to investigate whether injured Federal em- 
ployees receive timely and equitable adjudication of their com- 
pensation claims. I fear the answer will be no. The subcommittee 
has received allegations that the Office of Workers’ Compensation 
Programs employs tactics to delay and deny legitimate compensa- 
tion claims. As we will hear today, the result can be financial and 
emotional hardship for iiyured Federal employees and their fami- 
lies. This is exactly the opposite of what the Federal Employees 
Compensation Act was intended to accomplish. In addition, we will 
investigate what rights a claimant has when there is reason to be- 
lieve adjudication of the claim was unfair. 

We will hear first from the hearing representatives of the Office 
of Workers’ Compensation Programs. 'They will discuss the admin- 
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istrative process for adjudication of compensation claims according 
to the regulations found in the Compensation Act Manual. 

Next, a panel of injured Federal employees will discuss their ex- 
periences in filing compensation claims. We are not here to seek 
resolution about individual cases. We are seeking to find ways to 
improve the compensation system. 

Finally, representatives from the Office of Workers’ Compensa- 
tion Programs will discuss the management practices of the Fed- 
eral employees compensation system to process claims in a timely 
fashion. 

All of our witnesses from panel one and two have come before us 
voluntarily. We hope their testimony is viewed as a benefit to this 
subcommittee and to the Office of Workers’ Compensation Pro- 
grams for making improvements to the compensation system. We 
recommend that the witnesses be treated in a professional manner 
with no duress imposed by any Federal agency because they testi- 
fied before this committee. And we follow up on those cases with 
previous investigations, as well as this one, and Congress will look 
with great chagrin and take very rapid action on any agency per- 
sonnel that do try to make it more difficult for the people that have 
these cases who already have great difficulties. 

The subcommittee staff has received unsolicited and solicited 
statements for the record of the hearing. The subcommittee would 
like to encourage additional thoughts on this issue and we will hold 
open the testimony for 3 weeks for any person that wishes to pro- 
vide an additional statement. We do not mean to close the door to 
any point of view and we encourage healthy debate. 

We welcome our witnesses and we look forward to their testi- 
mony. I would like to ask the gentleman from Virginia if he has 
an opening statement to make. 

[The prepared statement of Hon. Stephen Horn follows:] 
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The Office of Workers’ Compensation Programs is responsible for adjudicating the 
compensation claims of injured Fed^ employees. The Fede^ Employees’ Compensation Act 
provides that Federal employees injured while on official duty are entitled to receive 
compensation benefits. The Act also requires that the Office of Workers’ Compensation 
Programs make an award for or against a compensation claim based on a finding of facts. 

Today we are going to investigate whether injured Federal onpioyees receive timely and 
equitable adjudication of their compensation claims. Ifeartheanswerwillbe’no.’ The 
subcommittee has received allegations that the Office of Workers’ Compensation Programs 
employs tactics to delay and deny legitimaie conqieDsation claims. 

As we will hear today, the result can be financial and emotional hardship for injured 
Federal employees and their families. This is exactly the opposite of what the Federal 
Employees’ Compensation Act was intended to accomplish. In addition, we will investigate 
wh^ rights a claimant has when thm is reason to believe adjudication of the claim was unfoir. 

We will hear first from hearing representatives at the Office of Workers’ Compensation 
Programs. They will discuss the administrative process for adjudicafion of cmnpensation claims 
according to the regulations found in the Compensation Act Manual. 

Next, a panel of injured Federal employees will discuss their expoiences in filing 
compensation claims. We arc not here to s^ resolutions about individual cases. We are 
seeking ways to improve the compensation system. 

Finally, representatives from the Office of Workers’ Compensation Progr am s will discuss 
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the management of the Federal employees’ compensation system to process claims in a timely 
fashion. 

All of our witnesses from panel one and two have come before us voluntarily. We hope 
their testimony is viewed as a benefit xo this Subcommittee and to Office of Workers’ 
Compensation Programs for making improvements to the compensation system. We recommend 
that ^e witnesses be treated in a professional manner with no duress imposed by any Federal 
agency. 


The Subcommittee staff has received unsolicited and solicited statements for the record of 
this hearing. The Subcommittee would like to encourage additional thoughts on this issue, and 
we will hold open the testimony for three we^ for any person to provide a statement. We do 
not mean to close the door to any point of view, and we encourage healthy debate. 

We welcome our witnesses and look forward to their testimony. 
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Mr. Davis. Thank you, Mr. Chairman. 

I represent 54,000 Federal employees that live in my congres- 
sional district outside of Washington in Fairfax and Prince William 
County, and I want to thank the chairman for holding this hearing 
today to address the concerns that have arisen regarding the oper- 
ation of the Office of Workers’ Compensation Programs. I also want 
to thank all of our witnesses for being here with us today, and I 
understand that some that are not going to testify are going to be 
submitting statements and I appreciate the chairman holding the 
record open so that they can be made part of the permanent record. 

The role of the Workers’ Compensation Office is very important 
to our workers. I know that responsiveness and efficiency in the 
daily performance of the OWCP is extremely critical to my own 
constituents. However, I and mainy of our constituents have been 
frustrated by the persistent lack of assistance and folloAvup that we 
get sometimes from OWCP when we have submitted claims for 
their attention. 

Consistent failure to return calls, frequent changes in case- 
workers handling particular cases and the occasional inability to lo- 
cate needed case files are all instances indicative of fundamental 
problems in the Workers’ Compensation office. 

Furthermore, my own congressional inquiries received unrespon- 
sive treatment from this office. Recently, my district director came 
away from a meeting with Mr. Michael Johnson, the OWCP Dis- 
trict 25 Director, feeling even more frustrated than when she went 
in. From that meeting, we discovered that the job turnover for a 
caseworker for the OWCP is 6 months and that a caseworker’s de- 
cision is seldom questioned. I would like to give just a couple exam- 
ples of some of the problems faced by my constituents and by me 
in pursuing these cases. 

On December 19, 1997, Mr. Gregory Scott called my office for 
help with his workers’ compensation case that was first opened in 
March 1996. The basis of liis claim was a recurrent injury to his 
left foot. He sought my assistance when he continually received no 
response to his phone messages or any timely followup in proc- 
essing his case. The problems he encountered with the OWCP in- 
clude unexpected interruptions in compensation payments, long 
delays in reimbursement for out-of-pocket medical expenses, failure 
to correct errors in dates in compensation and failure to respond 
to letters. After prolonged delay and inaction in Mr. Scott’s case, 
his request for an oral hearing was remanded back to the OWCP 
for further review just last week. 

On December 30, 1997, I sent an inquiry to OWCP on behalf of 
Ms. Mary Ann Smith. She suffered a knee i^’ury from a fall at the 
Department of Defense and has been seeking reimbursement for 
treatment on a claim which was already accepted. On June 30, I 
received a copy of a response addressed to Ms. Smith that was 
dated April 20, 1998, 2 months before. The address for Ms. Smith 
was an old address, Ms. Smith never even received that letter. 

Now while I understand that OWCP is dealing with difficult 
cases and investigations on a daily basis, progressive action has to 
be taken to ensure that the employees who are affected receive the 
understanding and continuity they deserve when they seek their 
services. We have to be concerned about the cost to taxpayers of 
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an office whose purpose is to investigate and resolve each of these 
cases in an efficient and timely manner. 

I hope we can explore ways together to address these basic weak- 
nesses and ensure the permanent improvement in the way the 
Workers’ Compensation Office serves our citizens. 

Now I would just add one other item. It has been tough in re- 
cruiting and retaining good Federal employees the last few years. 
They have been hit from an administration that has arbitrarily 
sought to downsize the number of Federal workers without putting 
a necessary savings line to the bottom line. We have had con- 
gresses who have threatened to cut their retirement pay, take more 
out of their paycheck to pay toward retirement, that has threat- 
ened them with taking away parking, capping their benefits from 
the Federal Employees Health Benefit Plan. We went through two 
Government shutdowns in the last Congress that I think were an 
embarrassment to everybody that was involved except for those 
employees who kept working on a day-to-day basis. 

But we find as we move into an information age that the most 
valuable asset any organization has today is no longer its machin- 
ery or its equipment or its land, it is its employees. .&id at the Fed- 
eral level, we have to do more if we are going to attract and retain 
the best and the brightest to get the job done. I think that is part 
of the problem here. Since we are getting such a turnover, we may 
have to look at that as well. I appreciate the hard work pecmle are 
doing, but I think we can do better and I think we owe the Federal 
workers who have these complaints better than we have given 
them to date and I look forward to hearing the testimony today. 

Thank you, Mr. Chairman. 

Mr. Horn. I thank the gentleman for his excellent opening state- 
ment. 

Let me describe some of the procedures we follow in sdl of these 
hearings. No. 1, we start with some expert witnesses that will lay 
out the background on the law and particular administrative rul- 
ings and regulations, and that will be panel one. We will give each 
of them 15 minutes to summarize their statement. Both were excel- 
lent written statements, one was 100 pages. Obviously we do not 
expect that to be read. We do not want it read, we have read it, 
and we do not have the time to read 100 pages. But we will give 
you 15 minutes to summarize it and then we want to have ques- 
tions asked by Mr. Davis and myself. 

Then after that panel, both of who, by the way in the first panel 
are hearing representatives — after that panel will be a number of 
individuals who have had experience with the claims they have 
filed and they were picked out of a long list of complaints that we 
have received over the years. 

Finally, panel three will be representing the Office of Workers’ 
Compensation Programs, Mr. Michael Kerr, the Deputy Assistant 
Secretary and Director of that office. He will be accompanied by the 
Deputy Director and we will introduce each group appropriately. 

We will give panel two generally 5 minutes to summarize their 
statements and we will give panel three the same as panel one, 15 
minutes to lay out the law as they see it. 

So we will begin. All panels will be separately sworn in. This is 
an investigating committee, so everyone that testifies before us 
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takes the oath or they do not testify. We will just start down the 
line now with Mr. Joseph Perez, the hearing representative, Office 
of Workers’ Compensation Programs; and William Usher, the hear- 
ing representative. Office of Workers’ Compensation Programs. Mr. 
Perez, Mr. Usher, if you will remain standing, we will give you the 
oath. 

[Witnesses sworn.] 

Mr. Horn. The clerk will note both witnesses affirmed the oath. 
We will start with you, Mr. Perez, and you have a very rich 
background in this, as does Mr. Usher, and we will put the biog- 
raphies as well as both your statements automatically in the record 
at this point, and would like you to summarize those in 15 minutes 
each. The clerk will be keeping a timer on that. So please, proceed, 
Mr. Perez. 

STATEMENTS OF JOSEPH PEREZ, HEARING REPRESENTATIVE, 

OFFICE OF WORKERS’ COMPENSATION PROGRAMS; AND 

WILLIAM USHER, HEARING REPRESENTATIVE, OFFICE OF 

WORKERS’ COMPENSATION PROGRAMS 

Mr. Perez. Mr. Chairman and distinguished members of the sub- 
committee, thank you for holding this important hearing today. 

I have a brief opening statement and I request that my full writ- 
ten statement be entered into the record. 

Mr. Horn. It is automatically with all witnesses. 

Mr. Perez. Thank you, Mr. Chairman. 

Mr. Chairman, as you well know. Federal employees represent a 
large and significant work force which is well integrated into to- 
days society. Unfortunately, the Federal work force as a whole suf- 
fers from at least one problem that Members of Congress under- 
stand all too well; namely, the Federal work force as a whole is 
held in less esteem than its individual members. 

I have traveled all over this country and have found dedicated 
and hard working Federal workers everywhere. For in truth, we 
are everywhere. Federal employees deliver the mail, they are 
health care providers in our VA hospitals, they work to ensure that 
our air is clean, our water is pure, and our food and drugs are safe. 
Feder 2 d workers help the United States run well. Indeed, these in- 
dividuals are our colleagues, our neighbors, and your constituents. 
Unfortunately, this body of hard-working individuals is often a con- 
stituency without a voice. 

Mr. Chairman, I would like to discuss two concepts at the outset 
of my oral statement. These concepts form recurring themes in my 
written testimony and I think they are important concepts to con- 
sider. One is the concept of justice, the other is the concept of in- 
tegrity. 

Mr. Chairman, as you know, workers’ compensation law rose out 
of the frustrations and dissatisfaction of the tort-based system for 
recoveries which was prevalent in the 19th century. This system 
was considered uryust by its participants because there were many 
procedural blocks to needy injured employees recovering for dam- 
ages. Employers were also rig:htfully frustrated because they could 
not predict their future liability since it was determined based 
upon a jury award. Out of that frustration and injustice, workers’ 
compensation arose and it represented a covenant between employ- 
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ers and employees where they would forgo the litigiousness and ad- 
versarial relationship of the tort-based system in favor of one which 
provided the employers with a known future liability they could 
predict and incorporate into their overhead. It also provided injured 
employees with swift, sure benefit recovery without the necessity 
of litigation. 

As long as both parties receive the results of that covenant, they 
are satisfied. However, I believe that justice is not being done to 
Federal employees. And the testament to that fact is the enormous 
number of complaints which have arisen regarding this system. I 
know that throughout OWCP and DFEC materials, the constant 
theme is that we are approving most of our cases, we are making 
timely decisions. 

Well, Mr. Chairman, I suggest that the facts of the matter under- 
mine the inte^ty of these statements. In DFEC’s strategic plan, 
it states that it t^es pride in its retum-to-work success, its swift 
benefit delivery, its cost-effective and people-oriented administra- 
tion, and its low friction cost and nonadversarial procedures for ad- 
judicating and managing cases. Mr. Chairman, I believe that the 
facts indicate that these statements are not true. In fact, benefits 
are not swiftly provided. In fact, administration of the Federal Em- 
ployees Compensation Act by the Office of Workers’ Compensation 
Programs and its Division of Federal Employees Compensation is 
not people-oriented. And Mr. Chairman, I maintain that the pro- 
ceedings are adversarial in nature. 

And let me just talk about a few of the actions taken by OWCP 
and DFEC which undermine the credibility of their statements. 
The Division of Federal Employees Compensation, mindful of em- 
ployers’ complaints about rising compensation costs, introduced a 
number of procedures for managing tnese cases — the Periodic Roll 
Management Project and the Quality Case Management Proce- 
dures. Since introduction of these procedures, there has been a 22- 
percent increase in hearing requests. This increase in hearing re- 
quests is not correlated in any way to the number of injuries. In 
fact the number of injuries have fallen by 12 percent over the same 
period. 

I know that OWCP officials will say well, we approve most of the 
cases. And I have seen statistics provided by them which indicate 
that they approve anywhere from 85 to 95 percent. Well, Mr. 
Chairman, this is another misleading statement. In 1992, in fiscal 
year 1992, OWCP introduced computerized systems for managing 
initial cases and deciding which ones did not need to be reviewed. 
These cases, when they are created, they are either no lost time or 
lost time of a few days, the agency does not controvert, the medical 
bills do not exceed $1,500. In fact, these cases are not even looked 
at. In OWCFs fiscal year 1993 report, it indicates that “by employ- 
ing the computerized process when cases are created, many non- 
controverted traumatic injury claims are screened to silow for the 
pa 3 nnent of medical bills which pass a series of checks for appro- 
priateness of treatment. These cases are reviewed by a claims ex- 
aminer only after medical bills exceed a certain amount.” 

So you have — ^half of the injury reports are no lost time, they are 
not reviewed, they are automatically put into this category of cases 
called administratively reviewed. Traumatic injuries which have 
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ve^ little lost time, 72 percent of all those cases are approved 
using these computerized techniques. Of these cases, fewer than 14 
percent are subsequently reopened. So actually the majority of 
cases are not approved as the implication is created in OWCP’s ma- 
terials. The majority of these cases are simply sent to the file with 
a code. 

Mindful of the fact that the language of this code had negative 
connotations when OWCP was soliciting comments to redesign its 
ADP system, it got this comment — ^‘‘the term administratively 
unreviewed cases has a negative connotation, perhaps administra- 
tively reviewed cases or automated reviewed cases would give a 
more positive public perception.” 

Mr. Chairman, I propose that OWCP and DFEC is engaged in a 
lot of these public relations spins to data. We have already dis- 
cussed the approval rate. Based upon testimony submitted by then 
acting Director Shelby Hallmark at a September 30 oversight hear- 
ing in Chairman Ballenger^s subcommittee, he indicated that 92 
percent of traumatic injuries and 67 percent of occupational disease 
cases are approved each year, leaving approximately 20 to 25,000 
cases which are not approved. That re^Iy is the measure of the 
true workload of this agency. 

The number of serious injuries which will result in time lost 
more than 45 days and uncertain return to work, those cases are 
assigned to the Quality Case Management Project. They represent 
10,500 cases a year and Mr. Hallmark testified to that fact, that 
OWCP received approximately 10,000 serious cases each year. So 
the actual workload of this agency is 10 to 20,000 cases. 

When you look at the success rate in handling those cases, it is 
startling, Mr. Chairman. As I mentioned before, there has been a 
dramatic increase in the number of hearing requests. However, the 
quality of decisions which motivate these requests for hearing are 
uniformly poor. Over the last 9 years, the remand rate has aver- 
aged 45 percent — ^that is for 9 years — on merit decisions. The Em- 
ployees* Compensation Appeals Board, the highest appellate body 
under the act, their remand rate is 41 percent. That means that 
of the 55 percent of cases affirmed by Hearings and Review, at 
least a portion of those, when the claimant appeals to the Employ- 
ees* Compensation Appeals Board, 41 percent of those cases are re- 
manded. Which means the effective remand rate is actually higher 
than 50 percent. 

Mr. Chairman, I think everyone can understand an error rate. 
For instance, when people buy lottery tickets, they are willing to 
entertain an error rate in the millions. I know in the Fairfax Coun- 
ty lottery, it is — or the Virginia lottery, it is 1 in 7.1 million. On 
the other hand, on the other end of the spectrum is an error rate 
of a surgeon performing surgery on you. You want his error rate 
to be less than 1000th of a percent. Mr. Chairman, between those 
two points is a pretty broad range of error rates, but I would sug- 
gest that an error rate of 50 percent is appalling to anyone. 

These statistics are based upon my analysis of publicly available 
information, certainly correlations are not facts, they just indicate 
trends in the statistics. However, I submit the points I am raising 
here are corroborated by the enormous number of complaints which 
have been brought against this agency. If in fact, the majority of 
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cases are being approved and paid timely as OWCP and DFEC 
would like to suggest, what is the basis of these complaints? 

I know it is fashionable to malign injured Federal employees by 
saying that they just want to receive compensation for life for noth- 
ing. Mr. Chairman, that has not been my experience and certainly 
that has not been borne out by the various investigations of the 
FECA claimants which have been undertaken. The Postal Inspec- 
tion Service, which is very aggressive in inspecting and inves- 
tigating post office claims, they, based upon testimony provided at 
a March 30 hearing before Chairman Ballenger’s subcommittee, 
were only able to convict five people last year for fraud. Of the total 
number of post office cases, this is a minuscule percent. 

Similarly, over the approximately 9 to 10 years that the Depart- 
ment of Labor’s inspector general has inspected cases, they have 
found similarly some 300 cases of fraud out of the millions of cases 
filed during that period. 

I submit to you, Mr. Chairman, that in fact most of these cases 
are legitimate and there are needless roadblocks being put up 
against these employees. What is the basis for these roadblocks, 
Mr. Chairman? I feel it is complaints from the employing agencies 
about rising compensation costs. 

Mr. Chairman, these are legitimate concerns when you are talk- 
ing about a program which dispenses almost $2 billion — ^that is sig- 
nificant money. You know, to paraphrase Senator Dirksen, a billion 
here and a billion there, pretty soon we are talking about real 
money. I certainly do not want to minimize the concern of the em- 
ploying agencies; however, I just have not seen any convincing evi- 
dence that these injured Federal employees are not entitled to ben- 
efits. It just has not been shown to me. 

One strategy that has been utilized by OWCP is to encourage in- 
jured employees to return to work sooner. Mr. Chairman, the No. 
1 stra^^c goal for the Division of Federal Employees Compensa- 
tion is to reduce lost production days. Mr. Chairman, this is an- 
other public relations term developed by OWCP. Lost production 
day actually means a day of disability, a day when an injured em- 
ployee is unable to work. The Division of Federal Employees Com- 
pensation has set yearly goals for reducing the number of lost pro- 
duction days between now and fiscal year 2002. Mr. Chairman, 
that is a fine goal and I believe that iiyured employees should be 
brought back to work as soon as medic^ly suitable. But when the 
No. 1 goal for the agency is to reduce the number of lost production 
days, I am sure you can see that this is susceptible to abuse and 
quotas. You know, everyone has a numerical quota, they see that 
this is what we want to reduce, and the efforts are being channeled 
in that direction. 

Mr. Chairman, since the introduction of Quality Case Manage- 
ment Procedures and early nurse interventions, as I mentioned 
earlier, there has been a 22-percent increase in hearing requests. 
There seems to be a correlation between these techniques for get- 
ting people back to work and a dissatisfaction with the decisions. 
Now some could say this dissatisfaction is being motivated by em- 
ployees who want to be on the dole for the rest of their life. But 
Mr. Chairman, when the remand rate is 50 percent, that is just not 
an accurate statement. These individuals have legitimate claims 
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and when they reach an appellate level, their case is being ap- 
proved. So I do not believe that these figures support the propo- 
sition that these dissatisfied employees really do not want to go 
back to work. I maintain, Mr. Chairman, that these aggressive pro- 
cedures to reduce the number of lost production days are forcing 
legitimately disabled employees back to work in inappropriate jobs. 

Once again, the data provided by OWCP and DFEC is conspicu- 
ously noncommittal on the success rate of these returns to work. 
They quote data regarding the number of resolutions for these 
quality case management cases. Resolution is certainly a neutral 
term, they do not actually track how successful these individuals 
are at staying at work for a year, how many recurrences of dis- 
ability these individuals have because the job is inappropriate, how 
many times an individual is brought back to the job and the job 
after 60 days is removed. These statistics are not revealed, Mr. 
Chairman. While a 70 percent resolution rate in 1 year appears im- 
pressive, the actual meaning, the actual context of this statistic is 
not reported answhere. 

Mr. Chairman, in fiscal year 1996, there were close to 8,000 
hearing requests. The Employees Compensation Appeals Board re- 
ceived 2,900 appeals. Mr. Chairman, that is more than 10,000 ap- 
peals. That does not count the number of appeals which — ^the num- 
ber of reconsiderations which dissatisfied ipjured employees filed 
with the district office. These number of appeals, more than 10,000 
is 100 percent of the number of serious injuries received in a year, 
as testified to by Mr. Hallmark, and they are half of the number 
of disapproved cases each year. Mr. Chairman, that is a startling 
figure, 10,000 — it is more than 10,000 actually, 10,000 just rep- 
resents the hearing requests in 1 year and the appeals taken to the 
Board. That is a phenomenal figure. 

Mr. Chairman, the other concept I wanted to talk about was jus- 
tice. When the act was substantially amended in 1974, the legisla- 
tive materials indicated that the purpose of the amendment was to 
ensure that injured employees, disabled employees of all public 
agencies, induing the post office, are to be treated in a fair and 
equitable manner. That is justice, Mr. Chairman. That idea com- 
ports with the workers’ compensation covenant where justice is to 
be served. Injured employees are to be treated in an equitable man- 
ner. Mr. Chairman, I suggest that this is not the case. It is regret- 
table that iiyured employees come to the district office and Mr. 
Davis has already reported regarding his own fhistrations in trying 
to get satisfactory answers ^m the district office and I believe 
that this frustration is replicated all over the country. 

It must be really significant, Mr. Chairman, because this is real- 
ly the only data that OWCP reports from its customer surveys, the 
inability of people to reach the office by phone, injured employees 
and providers. They do not mention anything else item their cus- 
tomer surveys. They mentioned in one of their reports earlier that 
the anecdot^ evidence indicates injured employees are happy with 
the nurse intervention program; however, they do not follow up on 
that a n d provide concrete data. The only data they really provide, 
and it is just slightly mentioned, is the dissatisfaction with reach- 
ing the district office by phone. 
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Mr. Chairman, I do not believe that is the only problem here, 
and I believe that the failure of the Office of Workers’ Compensa- 
tion Programs and its Division of Federal Employees Compensation 
to acknowledge these serious errors and to take concrete steps to 
correct them is really a failing. It is a failure of the agency to carry 
out its mission to see that injured employees are treated in a fair 
and equitable manner. 

Mr. Horn. We have got about a minute more and then we will 
turn to Mr. Usher. 

Mr. Perez. I think, Mr. Chairman, at this point, I just want to 
sum up to say that the Federal Employees Compensation Act is de- 
signed to treat the employee fairly and equitably, and also the Of- 
fice of Workers’ Compensation public documents do not fully de- 
scribe its many serious shortcomings in achieving this goal. 

Thank you for allowing me this opportunity to testify today. I 
will be happy to answer any questions. 

Mr. Horn. Well, I think your statement in full would make an 
excellent law review article. If you have not sent it in, you should. 

Mr. Perez. Thank you, Mr. Chairman. 

Mr. Horn. Mr. Usher, we are delighted to have you with us. Wil- 
liam Usher is also a hearing representative of the Office of Work- 
ers’ Compensation Ihngrams. Please proceed. 

[The prepared statement of Mr. Perez follows:] 
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Executive Summary 

The Federal Employees' Compensation Act (FECA) is the exclusive remedy 
by which Federal employees may obtain disability, medical and/or survivor benefits 
firom the United States for workplace injuries. FECA is administered by the 
Department of Labor’s Division of Federal Employees’ Compensation (DFEC). 

Workers' compensation law arose out of the frustrations employees and 
employers experienced with the common law remedies for workplace injuries and 
deaths. These frustrations were due to the difficulty employees had in obtaining an 
award for workplace injuries under the tort system; and the inability of employers 
to make provisions for their financial liability since jury awards were unpredictable. 

Workers’ compensation, therefore, represents a covenant. Under workers’ 
compensation law each side gives up something that is available to it under the 
common law, but simultaneously receives something as well. The employer 
relinquishes the defenses enjoyed under the common law, but this loss is ofii^t by a 
known level of liability for work-place injuries and deaths. The employee gives up 
the opportunity for large settlements provided under the common law, but receives 
the advantage of prompt payment of compensation and medical bills. These trade- 
ofis make the workers' compensation system acceptable to both parties. However, 
where either party does not receive the benefits of this covenant, the system 
becomes imacceptable. 

When the FECA was amended in 1974, Congress stated 

(i]t is essential that injured or disabled employees of aU covered 

departments and agencies, including those of the United States Postal 

Service, be treated in a fair and equitable manner. The Federal 

i 
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Government should strive to attain the position of being a model 
employer. 

However it appears that the Division of Federal Employees’ Compensation (DFEC), 
the agency charged with insuring that injured or disabled employees are treated in 
a fair and equitable manner, is guilty of misfeasance. 

DFEC’s Strategic Plan states that “[i]t takes pride in its return to work 
success, its swift benefit delivery, its cost-effective and people-oriented 
administration, and its low firiction costs and nonadversarial procedures for 
adjudicating and managing claims.” However, DFEC’s actions belie this statement. 
In fact benefits are not swiftly delivered, the administration of the FECA is not 
people-oriented and DFEC acts in an adversarial manner toward injured 
employees. Despite the covenant which underlies the workers’ compensation 
principle, and the stated intent of Congress, DFEC has sided with employing 
agencies, and against injured employees, to lower compensation costs. DFEC has 
implemented flawed procedures to reduce or terminate benefits and has processed 
claims in a rigid and inflexible manner. 

To reduce the number of Claimants receiving continuing disability payments 
DFEC created the Periodic RoU Management (PRM) project which began in April 
1992. The function of this Project is to screen the long-term disability roll for cases 
needing medical examination, medical and vocational rehabilitation, including job 
training and placement. 

In 1993, DFEC instituted new case management procedures which it called 
Quality Case Management (QCM). These procedures are aimed at those cases 
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where the Claimant has not returned to work within 45 days of the injury. A 
registered nrirse, under ointract to DFBC, works with the injured employee, the 
treating physicians and the employing agency to clarify the nature and extent of 
injury-related disability and arrange for the Claimant to return to work as soon as 
possible. 

Implementation of the Periodic Roll Management Project and Quality Case 
Management procedures and early nurse interventions have resulted in a 22% 
increase in the number of hearing requests. Although increased implementation of 
these procedures have increased the number of decisions appealed, the quality of 
these decisions is poor. The remand rate from OWCP’s Branch of Hearings and 
Review (H&R) has averaged 45% over the past 9 years. Also, there is a 
considerable backlog in H&R which delays the timely resolution of improperly 
denied cases. 

In addition to the PRM and QCM procedures which appear flawed, DFEC has 
established and enforced time standards on the District Offices which result in 
premature denials of benefits. These time standards require a District Office 
Claims Examiner to render a decision on a claim within 45 days and to act on a 
proposal to terminate benefits within 30 days. These time femes are too short, and 
are too rigidly enforced, to permit appropriate consideration of the merits of claims. 

For example, after the initial review of a claim a Claims Examiner (CE) will 
write to the injured employee and advise him or her of any evidence necessary to 
perfect the claim for compensation. The injured employee is typically given 30 days 
to respond. However, when the Claims Examiner drafts the deficiency letter it is 

iii 



16 


not received the same day it is dated. The letter spends some time in the District 
Office waiting to be mailed. The letter also takes time to reach the Claimant by 
mad. Therefore, a Claimant actuedly receives the letter several days after it is 
dated. The Claimant then prepares a response which takes several days to reach 
the District Office. In fact, when a decision is rendered 30 days from the date of the 
letter, the Claimant has not received “at least 30 calendar days” to respond as 
required by the regulation. 

Similar problems plague the procedure for terminating benefits. Whde it 
may take months for a District Office to develop evidence to issue a proposal to 
terminate benefits (pretermination notice), a Claimant is provided less than 30 days 
to assemble evidence to rebut the proposal. This imbalance is clearly not equitable. 
An increase in terminations has also led to an increase in hearing requests. Despite 
the large numbers of improper decisions, DFEC continues to herald it success in 
making timely decisions. 

As noted above, 45% of appealed decisions are remanded. The majority of 
remanded cases are remanded prior to hearing. This fact places DFEC on the horns 
of a dilemma. If in fact Claimants are provided sufficient time to submit requested 
information, then 45% of these “timely adjudications” were incorrect when 
rendered. An amazing statistic. If, on the other hand, these “timely adjudications” 
are in fact rendered before the requested information can be submitted, then there 
is something fundamentally wrong with the time standards. 

Even though DFEC rushes to deny benefits it is delinquent in resolving 
improperly denied claims. While a District Office gives a Claimant only 30 days to 
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respond to deficiency and termination notices it takes more than 90 days to 
reconsider a denied case. Furthermore, it takes more than 8 months to schedule an 
oral hearing and have a decision issued. It is neither fair nor equitable to quickly 
deny benefits without also quickly correcting improper denials. The improper 
denials are caused by several systemic problems with how DFEC administers the 
FECA. 

A Claimant for FECA benefits carries the burden of persuasion, and must 
satisfy this burden by a preponderance of the evidence. However, DFEC has 
increased a Claimant's burden of proof by requiring the submission of evidence 
which meets the beyond a reasonable doubt standard. DFEC routinely discredits 
the medical evidence submitted by Claimants because the report is not “so 
conclusive as to suggest causal connection beyond all possible doubt in the mind of a 
medical scientist”. 

Similarly, DFEC does not apply the “true doubt” rule to factual evidence 
submitted by Claimants and gives greater weight to the factual statements of 
employing agencies. Furthermore, DFEC acts in collusion with employing agencies 
to reduce or deny compensation by accepting false information. 

DFEC has also prevented Claimants from commenting on the Statement of 
Accepted Facts (SOAF). This is one of the most important documents a Claims 
Examiner prepares and has a profound impact on the development of the medical 
evidence. The SOAF provides a frame of reference for the physician reviewing the 
medical evidence and/or examining the Claimant. It allows the physician to place 
the medical questions posed in the larger context of the mechanism of injury, the 
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requirements of the Claimant's job or the conditions which prevailed in the 
workplace. It may also provide the physician with a chronology of events after the 
injury 

DFEC’s handling of medical evidence is unfair and inequitable. It weighs the 
medical evidence to determine which opinion is most probative value. However, 
DFEC routinely discounts medical evidence submitted by Claimant’s because it 
does not establish causal relationship beyond a reasonable doubt. 

DFEC further diminishes the Claimant's medical evidence by resorting to 
paid consultants (second opinion physicians or SECOPS) who produce medical 
reports which include opinions requested by DFEC solely to deny claims. These 
SECOPs base their opinions on flawed SOAFs and leading questions from Claims 
Examiners. Although the Act requires DFEC to obtain a third opinion when there 
is any disagreement between the SECOP and the Claimant’s physician, DFEC has 
characterized this as “a time-consuming process which is not always necessary.” It 
avoids its statutory obligation by investing the SECOP's opinion with exaggerated 
weight and, through spurious reasoning, by diminishing the weight of the 
Claimant’s medical evidence. 

Based upon this flawed medical evidence DFEC proceeds to establish a 
Claimant’s wage-earning capacity. As with so many of DFEC’s procedures, the 
wage-earning capacity determination process has many areas susceptible to abuse. 
As discussed above, the medical evidence may be selectively developed and 
evaluated to show that the injured employee is capable of performing some work. 
DFEC's Strategic Goal of reducing the number of “lost production days” has made 
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this an important objective. 

Once the medical evidence estabhshes that the Claimant is not totally 
disabled, a District Ofi&ce Rehabilitation Specialist (RS) will select positions for a 
‘‘constructed” wage-earning capacity determination. In many cases the Claimant is 
not qualified for the position. However, the RS can state that the position is 
suitable and reasonably available in the Claimant's without providing any 
corroborating evidence. DFEC grants the RS’s opinion presumptive weight 
“[bjecause the RS is an expert in the field of vocational rehabilitation, the CE may 
rely on his or her opinion as to whether the job is reasonably available and 
vocationally suitable.” 

Employing agencies also have a financial incentive to develop medical 
evidence which establishes that a Claimant is only partially disabled. Based upon 
this evidence an agency will make an offer of alternative employment. However, 
although that District Office is required to evaluate whether the position is 
suitable, it does not do so in many cases. Instead the District Office will rely on the 
agency's statement that the position is suitable. The employing agency often will 
not make a written offer of alternative employment. Instead, the agency will assure 
the District Office that they can provide a position which accommodates the 
Claimant’s residual disability. However, without a written job offer, the agency 
can, and often does, force the Claimant to perform other, medically unsuitable 
duties. 

Not content with the harshness of the present inequitable system, DFEC has 
proposed regulations which would make it harder for injured employees to receive 
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justice. As noted above, injured employees are not given enough time to submit 
necessary information. As a result, many of their claims are prematurely denied. 
Where the current regulations provide a Claimant least 30 days to submit 
requested evidence, the proposed regulations give the Claimant a maximum of 30 
days. It does not appear reasonable to grant injured employees less time to submit 
evidence when they already have insiifhcient time. Although it is obvious that 30 
days is too short a period and should be extended for good cause, the proposed 
regulation fails to allow for a good cause extension. The proposed reg^ation also 
prohibits any extension in the 30 day period to respond to a pretermination notice. 

The current regulations permit postponement of a hearing for good cause. 
However, the proposed regulations eliminate postponements. This proposal is 
another example of how DFEC continues to curtail the rights of injured employees. 
Congress provided oral hearings as a way for Claimants to present evidence in 
person. The proposed regulation, denying postponements, appears inconsistent 
with the intent of the FECA to grant an injured employee the right to an oral 
hearing. 

Congress has mandated ‘*that injured or disabled employees of all covered 
departments and agencies, including those of the United States Postal Service, be 
treated in a fair and equitable manner.” However, DFEC does not carry out this 
mandate. In an effort to mollify agency complaints regarding rising compensation 
costs, DFEC has implemented procedures, of questionable fairness, designed to 
reduce costs. This is plainly inconsistent with the workers’ compensation covenant. 
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It is also inconsistent with the purpose of the Act. In fact, DFEC is permeated with 
anti’Claimant bias. 

Director, DFEC Markey routinely violates the integrity of the appeals 
process. As the top official involved with the day-to-day administration of the 
FECA he has a vested interest in upholding the decisions of the District Offices 
under his authority and direction. These offices carry out the policies that Director 
Markey has established and their successful performance is measured in part by 
how often their decisions are overturned. 

Director Markey routinely reviews the decisions of Hearing Representatives. 
This is a clear violation of the independence of the hearing process since Hearing 
Representatives are delegees of the Director, OWCP. Director Markey directly 
interferes with the rendering of fair decisions in favor of injured employees. He 
does this by trying to intimidate Hearing Representatives into rewriting their 
decisions and, when this is unsuccessful, actually overturning the decisions. When 
Director Markey cannot intimidate Hearing Representatives into rewriting their 
decisions he has them rewritten. 

In order to rectify these abuses DFEC should: 1) provide more realistic time 
frames for the submission of required information; 2) involve Claimants in 
preparation of the Statement of Accepted Facts; 3) develop medical evidence in a 
fair and impartial manner; 4) take steps to prevent erroneous decisions; 5) provide 
more timely decisions on appeals; 6) move the Branch of Hearings and Review to 
the Office of the Secretary of Labor; 7) take steps to prevent abuses by employing 
agencies. 
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DFEC should recommit to its mission of providing "swift benefit delivery . . . 
people-oriented administration . . . and nonadversarial procedures for adjudicating 
and managing claims ” This will insure "that injuj^d or disabled employees of all 
covered departments and agencies, including those of the United States Postal 
Service [are] treated in a fair and equitable manner/’ 
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Office of Workers ’ Compensation Pro^ams 

The Federal Employees’ Compensation Act (FECA)^ is administered by the 
Department of Labor's Division of Federal Employees’ Compensation (DFEC). 
Organizationally, DFEC is within the Office of Workers’ Compensation Programs 
(OWCP) which is within the Employment Standards Administration. 

The Employment Standards Administration is headed by an Assistant 
Secretary. OWCP is headed by a Director, whose title is Deputy Assistant 
Secretary for Workers’ Compensation. The Branch of Hearings and Review (H&R), 
an FECA appellate body which conducts oral hearings,^ is in a peculiar position. 
H&R Hearing Representatives conduct hearings as delegees of the Secretary, but, 
organizationally, H&R is located in DFEC. 

For long periods of time, OWCP had no Director. During these periods, 
OWCP was headed by Mr. Shelby Hallmark, who was the Acting Director, OWCP. 
Mr. Dennis Mankin was Mr. Hallmark’s special assistant. DFEC is headed by Mr. 
Thomas M. Markey, who is the Director, DFEC. H&R is headed by Mr. Robert 
Barnes assisted by Mr. Edward Duncan who is the Assistant Branch Chief. 

The Workers’ Compensation Covenant 

Workers’ compensation law arose out of the frustrations employees and 
employers experienced with the common law remedies for workplace injuries and 
deaths. These frustrations were due to the difficulty employees had in obtaining an 
award for workplace injuries under the tort system; and the inability of employers 


‘ 5 U.S.C. §§ 8101-8151 (1994). 
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to make provisions for their financial liability since jury awards under this system 
were unpredictable. 

Before 1910, the laws determining employers' responsibility for industrial 
injuries in almost every State had been handed down from the pre-industrial period 
in England and the United States. Under these laws an injured worker's only 
recourse was through the courts where the common law rules of liability attempted 
to determine who was at fault. 

Under the common law, the employer was deemed to have certain legal 
duties of protection which he owed to his employees. These duties were: 1) to 
provide and maintain a reasonably safe place to work, and safe appliances, tools 
and equipment; 2) to provide a sufficient niimber of suitable and competent fellow 
employees to permit safe performance of the work; 3) to warn employees of unusual 
hazards; and 4) to establish and enforce proper safety rules. 

Under the law of negligence, fidlure to use that degree of care which was 
reasonably necessary to protect another person from injury constituted a cause of 
civil action. To sustain this action, the injured party had to prove damage and a 
natural and continuous sequence, uninterruptedly connecting the breach of the duty 
of protection with the damage, as cause and effect. If the employer properly 
performed aU of its duties of protection, it could not be held liable for an injury to an 
employee arising out of the employment. 

As the test of the performance of the employer's duty extended only to proper 


2 See n.lOl. infra, and accompanying discussion. 
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diligence, breach of this duty was not easy to prove in court. This problem of proof 
was compounded by the fact that the usual witnesses to a work-injury were fellow 
workers who were reluctant to testify against the employer. 

Furthermore, an employer had several defenses under the common law which 
deflected responsibility for work-related illnesses, injuries, and deaths from the 
employer to the affected employee, or to other employees: the principle of 
contributory negUgence; the fellow servant doctrine; and, the assumption of risk 
doctrine. With the expense of htigation added to these defenses, the worker faced 
almost insurmountable obstacles in pressing a claim.^ However, if the employee 
was successful, the jury award could be very large. 

Workers' compensation differs from tort liability in a number of important 
ways. The basic test of liabUity in workers' compensation is work connection rather 
than fault. Thus, the test is not the relation of an individual's personal fault to an 
event, but the relationship of an event to employment. Under workers’ 
compensation, unlike tort, the only injuries compensated for are those which 
produce disability and thereby presumably affect earning power. For this reason, 
some classes of injuries which resulted in verdicts of thousands of dollars at 
common law produce no award whatever under a compensation statute. This 
addresses some of the employers’ concerns. 

A workers’ compensation system, unlike a tort recovery, does not pretend to 
restore to the injured employee what he or she has lost; instead it gives the disabled 


® W illis J. Nordlund, A History of ike Federal Employees’ Compensatwn Program 11-12 (1992) 
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worker a sum which, added to his remaining earning ability, if any, will presiunably 
enable the disabled worker to exist without being a burden to others. In summary, 
tort litigation is an adversary contest to right a wrong between the contestants; 
workers' compensation is a system, not a contest, to supply security to injured 
workers and distribute the cost to the consumers of the product. 

Workers’ compensation, therefore, represents a covenant. Under workers’ 
compensation law each side gives up something that is available to it under the 
common law, but simxiltaneously receives something as well. The employer 
relinquishes the defenses enjoyed under the common law, but this loss is offset by a 
known level of liability for work place injuries and deaths. The employee gives up 
the opportunity for large settlements provided under the common law, but receives 
the advantage of prompt payment of compensation and medical bills. These trade- 
offs make the workers’ compensation system acceptable to both parties. ^ However, 
where either party does not receive the benefits of this covenant, the system 
becomes unacceptable. 

DFEC’s Mission 

According to DFEC’s Mission Statement 

[t]he purpose of the Federal Employees' Compensation program is to 
provide Federal employees who sustain work-related injury or disease 
with adequate and timely benefits for medical care and wage loss 
replacement, as well as assistance in returning to work where 
necessary.® 


< Willis J. Nordlund, A History of the Federal Employees’ CompenscUion Program 10 (1992). 
s Query: are employing agencies customers? 
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DFEC’s Customer Service Plan emphasizes that injured employees can 
expect timely adjudication of their claims and prompt payment of accepted claims. 
Injured employees can also expect assistance in returning to work. 

Although various OWCP and DFEC documents state that the interests of 
injured employees are paramount, an analysis of the data published by OWCP, 
together with the enormous numbers of complaints from injured employees suggests 
otherwise. These complaints, together with the implications of OWCP’s data, pose 
the question: is DFEC properly carrying out its mission? 

A Paradigm for Success 

According to its Strategic Plan, DFEC has the following vision 

[ajs the country's largest self-insured employer, the Federal 
government is uniquely situated to find the best ways to take care of 
people affected by workplace injuries. And as one of the longest- 
standing workers' compensation programs in the nation, FECA can be 
a laboratory for excellence in the field. It takes pride in its return to 
work success, its swift benefit delivery, its cost-effective and neonle- 
onented administration, and its low fi-iction costs and nonadversarial 
procedures for adjudicating and managing claims (emphasis added) 

DFEC wants “Federal employees who experience work- related injuries or illness to 

know that they can rely on the FECA program to provide them with the best 

assistance and services possible.” To implement this vision, DFEC has established, 

among others, the following Strategic Goals and Objectives 

STRATEGIC GOAL 1 : Under the FECA, employees return to work 
following a work injury at the earliest appropriate moment. 

Objective 1.1: Reduce the average number of lost production 
days.6 


® “Lost production day” actually means a day lost from work due to disability. In its Strategic Plan, 
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STRATEGIC GOAL 7; Enhance adjudicatory efficiency and quality. 

Objective 7.2: Increase adjudication quality in FECA,"^ 

STRATEGIC GOAL 8: Injured FECA workers are served by a fair, 
swift, and people-oriented compensation system.® 

Rising Compensation Costs Upset Employers' Expectations 
In 1993, the Office of Workers’ Compensation Programs (OWCP) first 
submitted a report to Congress regarding administration of the Federal Employees’ 
Compensation Act by its Division of Federal Employees’ Compensation (DFEC).® 

This Report, covering activities during fiscal year (FY) 1992, noted: 
“[ijncreases in the number of injury cases in the 1970’s and 1980’s resulted in a 
substantial growth in the size of the number of long-term disability cases which is 
called the ‘periodic roll.’” The FY93 Report noted; [f]rom 1980 to 1991, the number 
of Federal employees receiving long-term compensation payments increased by 
approximately three percent per year even though the number of Federal employees 
remained constant.”*® 


DFEC has established annual goals, extending through the year 2002. for reducing "the previous 
year’s average number of days lost due to disability for cases in Quality Case Management." 
According to the FY96 OWCP Annual Report to Congress, "prompt and effective service to 
[Claimants and benefidaries] continues to be a high priority within 1 he FEC program.” FY96 
Report at 13. In light of this, why is the reduction of compensation the number one Strategic 
Goal? 

’ According to DFEC, through the first 2 quarters of Fy97 “70+% of decisions in the four offices 
measured thus far are fully supportable on appeal." This contradicts data OWCP publishes in it 
Annual Report. See e.g.. Table 4. 

* Query: why isn’t this the number one goal? 

9 OWCP Annual Report to Congress FY 1992 (FY92 Report). 

10 FY93 Report at 10. 
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The FY96 Report contains the following data: 

Table 1: Relationship between Injuries and Growth of Periodic RolP^ 


Year 

Injuriesi^ 

Change 

Periodic Roll 

Short Term Long Term 

Total 

PR 

Change 

1991 

96356 

(0.7%) 

355 

51679 

52034 

3.2% 

199214 

98458 

2.2% 

1339 

51763 

53102 

2.1% 

19931*^ 

107167 

8.8% 

2616 

50312 

52928 

(0.3%) 

1994 

113722 

6.1% 

3009 

50538 

53547 

1.2% 

1995 

105483 

(7.2%) 

2383 

50685 

53068 

(0.9%) 

1996 

100064 

(5.1%) 

1955 

50021 

51976 

(2.1%) 


The FY96 Report also revealed that total compensation benefits had risen, 
over the same period, firom $1.6 billion to $1.9 billion. 

The DTEQ Response 

DFEC responded to the growth in compensation expenditures, and to the 
complaints of employing agencies,^^ by adopting several management strategies. 

To address the growth of the periodic roll, DFEC proposed, and Congress 
approved, the Periodic Roll Management Project which began in April 1992. DFEC 
stated that the function of the Periodic Roll Management Project is to screen the 
long-term disability roll for cases needing medical examination, medical and 
vocational rehabilitation, including job training and placement. DFEC also 


Data derived from FY96 Report, Tables A-1, A-2. 

^ Totals exclude death cases. 

For purposes of this table, "unury” means lost time injury and occupational disease. 

Periodic Roll Management (PRM) Project begins April 1992. 

IB Qtiality Case Management (QCM) procedures implemented. 

i« FY96 Report, Table A-3. Up from $1 billion in 1984 (Table A-3, FY93 Report). 

Of the $1.9 billion compensation benefits paid in FY 1996, the three Largest chargeback bills went 
to the Department of Defense ($697.4 million), the U.S. Postal Service ($547.2 million), and the 
Department of Veterans Afiairs ($140.7 million). See FY96 Report at 8, and Table A-3. 

« FY93 Report at 10. 
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adopted a new tool to deal with the periodic roll increase, i.e., the short-term roll. 
The FY92 Report stated that 

[t]he short-term roll is particularly appropriate for cases involving 
vague or uncertain prognosis, or indefinite periods of projected 
disability. It allows the claims examiner to approve the initial 
compensation for a period keyed to the expected period of disability, 
considering the physician’s report and the medical matrix. 

In FY92, DFEC “carried out a pilot test of early interventions in disability 

cases using registered nurses to visit injured employees and in assist in their 

medical case management and early return to work/’^o DFEC also began 

emphasizing vocational rehabilitation which it described as “assist[ing] disabled 

employees to minimize their disabilities and return to gainful employment.”2i 

In 1993, DFEC instituted new case management procedures which it stated 

would “provide better service to Claimants and effect cost savings as well.”22 These 

procedures, collectively called Quality Case Management, deal with those cases 

where the Claimant has not returned to work within 45 days of the injury. A 

registered nurse, under contract to DFEC, would work with injured employees, 


19 F*Y92 Report at 9. The DFEC medical matrix: “shows the usual length of disability in selected 
conditions most commonly accepted under the FECA. The matrices provide guidelines to 
recognize the normally expected periods of disability for identified oonditionB, and to intervene if 
disability for work persists .” FY92 Report at 9 (emphasis added). It is clear that simple reliance 
on the medical matrix is insufficient to sustain DFEC’s burden to terminate compensation. See 20 
C.F.R. § 10.110(c). Claimants on the short term roll must continually establish entitlement when 
the duration of their disability does not conform to the procrustean medical matrix. 

20 FY92 Report at 8. “During FY 1993, each DFEC district office hired a staff nurse and arranged for 
the services of field nurses in the geographic region served by the district office, and all district 
office staff were trained in these new procedures. [Tlhe statistical results of this initiative wiU not 
be known until it has been operational for a year . . . .” FY93 Report at 9. 

2' FY92 Report at 12. 

“ FY93 Report at 9. Although the OWCP Annual Reports claim that this, and other initiatives, 
provide better service to Claimants, DFEC has never revealed whether customer surveys support 
this claim. 
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their physicians and the employing agency to clarify the nature and extent of 
injury-related disability and arrange for the Claimant to return to work as soon as 
possible. By FY94, Quality Case Management (QCM) and early nurse intervention 
procedures were fully implemented. 

DFEC also set goals for timely decision making. The FY95 Report stated that 

[t]he FEC program regularly meets high standards of timeliness in 
deciding and paying claims. For example, 94 percent of traumatic 
injury claims are decided^^ within 45 days of receipt and 83 percent of 
wage loss claims are paid within 14 days.^ 

For simple occupational disease cases, DFEC determined that a decision would be 

issued within 90 days; for the large majority of occupational illness cases, which 

require more extensive evidentiary development, a decision would be made within 

six months of receipt; and, for very complex occupational illness cases, a decision 

would be rendered within 10 months of receipt. 

Xhe Impact 

Although OWCP and DFEC continually state that service to injured 
employees is paramoimt, the data published by OWCP in its Annual Reports to 
Congress appear to contradict this claim. In fact, implementation of the Periodic 
Roll Management Project, Quality Case Management procedures and the early 
nurse intervention initiative appears to have resulted in a 22% increase in the 


^ As discussed below, most cases are not in fact decided. See n.62 infra and aooompanyina text. 
Furthermore, the decisions that are made are wrong nearly 50% of the time. See n.47 infra and 
accompanying text. 

** FY95 Report at 10. According to the moat recently published figures, in FY 1996, 20,392 new 
wage loss daims were initiated. See FY96 Report, Table A'2. This means that at least 3,466 claims 
were not paid timely. Going without funds for more than 2 weeks is a hardship for most people 
who live from paycheck to paycheck. 
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number of hearing requests.26 For example, as shown in Table 2, there is a positive 
correlation between the number of hearing requests and the number of cases 
screened by the Periodic Roll Management Project. 

Table 2: Correlation between PRM Activity^^ and Hearing Requests 


Year 

PR Cases^fi 

Screened 

Terminations 

Hearing 

ROR29 

Remand 





Requests 

Requests 

Rate 

1993 

52928 

613330 

226731 

6710 

544 

45% 

1994 

53547 

4000 

220032 

6703 

583 

40% 

1995 

53068 

7400 

270033 

7250 

806 

38% 

1996 

51976 

7000 

190034 

7991 

830 

43% 

Average 


6133 

2267 


693 

42% 


Similarly, as 

1 shown in 

Table 3, there is 

a positive correlation between the 

number of QCM 

cases processed, the number of second opinion 

medical 


From DFEC’s Customer Service Plan. 

For purposes of this discussion, the term ‘'hearing request" includes requests for written reviews. 

27 According to DFEC “[s]ince the project’s inception [in April 1992], claims examiners have reviewed 
over 36,000 disability cases and acted on over 10,400 cases (28 percent of those screened by 
September 1996).” FT96 Report at 10. This means that, on average, DFEC screened 8004 cases 
per year and acted on 2,241 of the cases screened (28%). However, as with so much of the data 
OWCP publishes, these hgures do not add up. For example, from FY94 to FY96 DFEC screened 
14,800 cases leaving 21,200 cases which must have been screened in the 18 months horn April 
1992 to September 1993, or an average of 14,133 cases screened per year. This is more than twice 
the rate screened in the most active years for which DFEC has provided yearly data. 

2* Represents long-term and short-term periodic roll. 

2® “In lieu of an oral hearing, a C laiman t shall be afforded an opportunity for a review of the written 
record [ROR] by an Office representative designated by the Director [OWCP]. Such review will 
not involve oral testimony or attendance of the Claimant; however, the Claimant may submit any 
written evidence or argument which he or she believes relevant.” 20 C.F.R. § 10.131(b). 

3® Represents an average of the 3 years of data actually reported by DFEC. 

2* Represents an average of the 3 years of data actually reported by DFEC. 

32 “In FY 1994, nearly 4,000 cases were screened and 2,200 had benefits adjusted or terminated . . , 
FY94 Report at 13. 

“In FY 1995, 7,400 cases were screened and benefits were adjusted or terminated in 2,700 cases . . 

. .” FY95 Report at 12. 

34 “In FY 1996, nearly 7,000 [Periodic Roll] cases were screened and benefits were adjusted or 
terminated in 1,900 cases where beneficiaries had potential return to duty or where their injury- 
elated disabilities had been resolved.” FY96 Report at 10. According to Director. DFEC Markey, 
40% of these 1,900 Claimants did not reply. Of the 60% who did reply and request a hearing, an 
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examinations (SECOP) scheduled and the number of hearing requests. As the 
number of QCM cases processed increased the numbers of cases referred for early 
nurse intervention also increased. However, it is important to note that the niimber 
of hearing requests is negatively correlated with the actual number of usuries 
which actually has fallen by 12% since 1994 
Table 3: Correlation between QCM Cases and Hearing Requests 


Year 

Injuries^^ 

QCM 

Cases 

SECOPs 

Hearing 

Requests 

ROR 

Requests 

Remand 

Rate 

1994" 

113722 

4300 

1000 

6703 

583 

40% 

1995 

105483 

950037 

2000 

7250 

806 

38% 

1996 

100064 

1050038 

3400 

7991 

830 

43% 


Average 40% 

The FY94 Report described QCM in the following manner 

[t]he guiding principle of this new approach ... is early, active 
management of the case through staff teamwork, leading to return to 
light or alternative work if possible. If intervention by the 
occupational health or rehabilitation nurse does not lead to return to 
work, the case is expected to move quickly to medical and vocational 
evaluation. If evaluation supports a wage-earning capacity, the 
injured worker is advised that OWCP ludgna him or her to be partially 
disabled, and that benefits will be adiusted .^ 

In describing the purpose of the PRM and QCM procedxires, OWCP*s FY96 


average 45% of the dedeioDB were reversed. 

^ For purposes of this table, “injury” means lost time injury and occupational disease. 

30 “FY 1994 was the first full year of experience for FEC’s new comprehensive approach to disability 
[QCM].” FY94 Report at 12. 

^ "Over 7,800 cases assigned to rehabilitation nurses [in FY95] versus 4,300 in 1994.” FY95 Report 
at 11. 

“ "Over 9,700 cases assigned to nurses v. 7,800 last year ” Fy96 Report at 10. At a September 30, 
1997, Oversight hearii^, Acting Director Hallmark testified that DFEC receives approximately 
10,000 serious injuries each year. 

” FY94 Report at 17 (emphasis added). 
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Report states 

[c]ase actions under the PRM initiative, along with QCM’s success in, 
returning injured employees to work, have reduced the size of the 
periodic roll by two percent. Previously, the roll had been increasing 
by four percent annually.^ At the end of FY 1996 58,329 
beneficiaries^^ were receiving long-term compensation, the lowest 
number on the roll since 1990. With very low administrative costs, 
less than $14 mUlion for the PRM project’s 4 Vz years, PRM is an 
extremely cost-effective initiative that has contributed to the reversal 
in compensation payment increases and assisted in curtailing the 
increase in the size of the disability roll.^^ 

It therefore appears that the 22% increase in hearing requested is related to 
the activities of the Periodic Roll Management Project, the increased 
implementation of QCM procedures and increased referrals for rehabilitation nurse 
intervention. These activities appear to be suspect in light of the fact that the 
remand rate, for appealed decisions, has averaged 42% since FY92. 

It also appears that DFEC has chosen to address the imbalance in the 
traditional workers’ compensation covenant, i.e., predictable compensation costs in 
exchange for timely payment of benefits, by adopting measures designed to reduce 
the amount of benefits paid. In addition, DFEC began measuring its success by the 
amount of compensation benefits saved rather than service to injured employees. 

Measuring Success 

Although the FY92 Report described the early nurse invention program as 
one of several “new initiatives to streamhne and improve our case management and 


« This "factoid” is not supported by the data published in Table A-1 of the FY96 Report or OWCP’e 
prior statement, in its FY93 Report, quoted above. See n.lO supra, and accompanying text. 

This figxire includes recipients of death benefits. 

« FY96 Report at 10 (emphasis in original, italics added). 
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service to iniured workers. **^3 its results were actuaUy reported in terms of reduced 

benefits. Similarly, the Fy92 Report described the criteria for success of the 

Periodic Roll Management Project in the following manner: 

[flor each injured worker restored to employment with no loss of wage- 
earning capacity, average savings of $20,000 are estimated for each 
successive year that the worker would have remained a recipient. At 
the end of FY 1992, after only three months of activity, the four project 
teams had already taken actions which would directly result in savings 
to the compensation fund of $13 million over the next four years. (The 
fiill four Office project is currently expected to save more than $100 
million after the cost of staff is 8ubtracted.)4^ 

DFEC's number one Strategic Goal is to reduce the number of lost production days. 

“Lost production day” is a euphemism for disability for work caused by injury or 

illness. In its Strategic Plan, DFEC has established yearly goals, through 2002, for 

reducing disability. This goal is placed before improving the quality of decisions 

and improving customer service. The goal of reducing “lost production days" 

implies that compensation is being paid for periods where employees are not 

actually disabled. How will DFEC achieve its goal once disabled employees cannot 

be returned to work sooner? The fact that an increase in the activities designed to 

return Claimants to work sooner has resulted in a 22% increase in the number of 

hearings, and the fact that the remand rate for appealed decisions is nearly 50%, 

appears to suggest that such a Strategic Goal is in fact forcing injured employees 


FY92 Report at 8 (emphaaia added). DFEC states *‘it is clear from anecdotal evidence that 
Claimants are well disposed to intervention by the nurses.'* (Id. at 9) OWCP has never supported 
this claim with data from its customer siirveys. 

‘In a controlled study of 224 lost-time injury cases. Claimants receiving (early nurse] intervention 
services within 100 days of injury experienced fewer days lost from work, fewer wee^ on the 
compensation rolls, and lower compensation costs ." FY92 Report at 8-9 (emphasis added). 

« FY92 Report at 9 (emphasis added). 
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back to work too soon. 

DFEC’s Strategic Plan publicly states that reducing the amount of 
compensation paid for disability is more important than any other goal. However 
this emphasis on reducing compensation costs is not without consequences for 
injured workers. As part of the workers’ compensation covenant, injured employees 
are entitled to receive prompt payment of compensation and medical bills. The 
significant number of injured employees experiencing problems with their 
compensation claims demonstrates that the covenant has broken down.^ 

Injured Federal Employees Are Not Receiving the Benefit of Their Covenant 

Although increased implementation of the Periodic Roll Management Project 
and QCM case procedures appears to have increased the number of decisions which 
are appealed, the data indicates that the quality of these decisions is poor. For 
example, as shown in Table 4, OWCFs statistics reveal that the Branch of Hearings 
and Review (H&R) has consistently remanded'*^ an average of 45% of the decisions 
denjdng or reducing benefits. Similarly, data provided by OWCP discloses that the 
Employees’ Compensation Appeals Board (ECAB), the highest appellate body under 
the FECA, has remanded 41% of the cases it considered.^ The ECAB remand rate 
is very significant since no new evidence can be submitted in the proceedings. This 


^ Query: by considering employing agencies customers, has DFEC neglected its primary mission, of 
providing compensation for injured workers, in favor of providing “service” to agencies? 

If an appealed decision is incorrect, H&R may reverse the decision or vacate the decision and 
remand the case to the District 0£6ce for additional development and a de novo decision. In its 
Annual Reports OWCP has not indicated how many remanded cases are actually reversals. 

« According to data provided by DFEC, the ECAB completed 11,785 cases from the beginning of 
FY89 to the end of April 1996. Of these cases, the ECAB sustained 6,930 (59%) of the decisions 
appealed and modified, reversed or remanded 4,855 (41%) of the decisions appealed. 
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means that 41% of the decisions considered by the ECAB are incorrect on their face 
without the submission of evidence not considered by the original decision maker. 
Furthermore, it takes at least 8 months to receive a hearing decision and 24 months 
to receive an ECAB decision. These error rates, coupled with the length of time it 
tedtes to receive a decision, are compelling evidence that DFECs procedures are not 
designed to provide “swift benefit delivery [and] cost-effective and people-oriented 
administration.” 
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w 'Total Merit Dedsioos*’ (TMD) repreaenta Total Hearing Diapoaitions minna the following categories of procedural dedsionfi: 
and withdrawala/no shows. TMD also does not include Keviaws of the Written Record, for which DFEC has not provided data on 
remands. It is expected that the remand rate for this category of cases would emulate that of hearing cases. 

“ Represents 2.6 person years of work. Hearing Representatives must take 9 trips per year containing 36 cases which equals 315 hearing 
cases per year per Hearing Representative (829 316 = 2.6). 
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Another telling statistic is that the majority of cases remanded by H&R are 
remanded prior to a hearing. An analysis of the data published by OWCP in its 
Annual Beporta, and summarized in Table 5, reveals that, in fact, 55% of cases 
remanded by H&R are remanded prior to hearing. This means that the decision 
was incorrect at the time it was rendered or that additional evidence sufficient to 
set aside the decision was received after the decision was rendered but before a 
hearing. 

With the remand rate so high, and with the number of pre-hearing remands 
comprising the majority of remands, the process obviously is not streamlined to 
provide “a fair, swift, and people-oriented compensation system,” as claimed by 
DFEC officials. As noted above, the most important goal is the reduction of 
compensation costs . Neither the OWCP Annual Reports, nor DFEC's vision 
statement and Strategic Plan, identify the reduction of improper denials as a goal. 
While DFEC’s Strategic Plan,®^ states that “70+% of decisions in the four offices 
measured thus far are fully supportable on appeal,”^ this figure is contradicted by 
the data summarized in Table 4. 

The flood of improper denials has also lengthened the time an injured 
employee must wait for a hearing. In written testimony, presented at a September 
30, 1997, oversight hearing before the Subcommittee on Workforce Protections of 
the House Committee on Education and the Workforce, Acting Director, OWCP 


“ Strategic Plan, Goal 7, Objective 7.2. 

^ Ae explained by Director, DFEC Markey, this statement does not mean that "70+%” of decisions 
reviewed actually were sustained. This “statistic” merely represents the opinion of the reviewing 
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Shelby Hallmark stated: ’’[t]he time required for a hearing to be held and a decision 
issued varies depending on where the hearing must be held, but is generally about 
eight months/’^ This means that, in addition to a high remand rate, injured 
employees must wait an average of 8 months to have an incorrect decision set aside. 
In the majority of these cases the injured employee is without any benefits for this 
period. This fact, together with the enormous numbers of complaints firom injured 
employees, belies DFEC’s claim that it provides “swift benefit delivery.” 


team that a deciaion would be sustained if appealed. 

^ This statement does not appear accurate since the letter sent to Claimants when their hearing 
request is received by H&R states; *Tf you have requested an oral hearing, and it is determined 
that the case is in posture for such, you can expect the case to appear on a hearing docket in 
approximately six to eight months.” Hearing Representatives have approximately 75 calendar 
days after the hearing to release 70-85% of their decisions and 100 calendar days to release 96% of 
their dedsions.. 
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SiiK% cumulative pre^lmanug remamia repreeented B2% of the cumulative backlog, a reduction in the number of pre*hearing remands 
would have reduced the cumulative backlog which, in turn, would shorten the more tb^" 8 montha it currently takes to hold a hearing 
and issue a decision. 
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As noted in Table 5, the number of pre-hearing remand cases has caused the 
backlog in the Branch of Hearings and Review to steadily increase to the point that 
it would have taken more than 16 person years to eliminate at the end of FY 1996. 
This backlog has materially lengthened the time it takes to have a hearing and 
receive a decision. When deserving injured employees are without benefits, justice 
delayed is justice denied. 

The FECA is remedial legislation and one of its major purposes is to prevent 
Federal employees, who are without income because of job-related injuries, from 
sinking into poverty. However, the combination of large numbers of improperly 
denied cases and delays in scheduling hearing has forced many injured employees 
into poverty which is directly contrary to the purpose of the Act. It is not unusual 
for an injured employee to wipe out his or her life savings, lose their house and be 
forced into bankruptcy because of lack of timely benefit payment. 

While cost savings and better service are complementary parts of the 
compensation covenant. Claimants are being cheated. Director DFEC Markey told 
me that 40% of Claimants whose benefits are terminated never respond. When I 
asked him to explain why this figure was so high he said “we just don’t know.” In 
light of a remand rate averaging 45% it would appear that DFEC should seek some 
answers. However, as shown by the thrust of the data and narrative presented in 
OWCFs Annual Reports, DFEC is not interested in those types of answers. DFEC 
is more interested in measuring its success by the amount of benefits reduced . 

In addition, to deflect attention from its significant adjudication failures, 
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DFEC has chosen to emphasize the timeliness of its decisions. Although DFEC 
attempts to equate "timely decision” with “correct decision” it is obvious that a 
correct decision, rendered outside of an arbitrary and capricious time standard, is 
preferable to an incorrect decision which is rendered within such a standard. 

Thft Myth of Timfilinesfi 

In his September 30 written testimony, Acting Director, OWCP Hallmark 

stated “[a]n average of 92 percent of all traumatic injury claims are approved upon 

initial adjudication.” This is misleading. In fact, in October 1993, DFEC 

implemented new procedures for adjudicating minor, lost-time traumatic injury 

cases. This type of injury represents the vast majority of all traumatic injuries 

reported to DFEC,®' The FYOS Report described these procedures as follows: 

[b]y employing a computerized process when cases are created, many 
non-controverted, traumatic injury claims are screened to allow for the 
payment of medical bills which pass a series of checks for 
appropriateness of treatment. These cases are reviewed by a claims 
examiner only after medical bills exceed a certain amount, a wage-loss 
claim is filed, or the agency controverts the claim.®* 

According to the FY93 Report, “[djuring a pilot implementation of these 
procedures approximately 72% of all traiunatic ‘lost-time* cases created were 
processed without an initial claims examiner review. Of these cases, fewer than 
14% were subsequently reopened for adjudication.”®* Furthermore, according to the 
data published in OWCFs FY96 Report, more than half of the traumatic injuries 


See FY92 Report at 7: cases created equals no lost time cases plus continuation of pay cases. 
FY93 RepoH at 9 (emphasis added). 

« W. 
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reported actually involved no lost time from work.®^ This means that the great 
majority of cases Acting Director Hallmark testified were “approved upon initial 
adjudication/’ involve minor or no lost time injuries. These cases are not reviewed 
by Claims Examiners and are not in fact “approved” in the normal understanding of 
that word, or the implication created by Acting Director Hallmark’s testimony. 

When confronted with data showing a consistent remand rate of 45%, a 
senior OWCP official attempted to minimize the significance of this shortcoming by 
stating that the actual number of remanded cases is very small in comparison to the 
total number of injuries reported. This statement is reflective of the arrogance and 
insensitivity that permeates all of DFEC and OWCP. I am sure that the many 
employees whose decisions are remanded each year, after a lengthy delay, view the 
significance of their case differently. Furthermore, the number of cases remanded 
should be measured against the number of serious injuries reported in a year 
(10,000) rather than the total number of injuries reported in a year most of which 
are so minor that DFEC does not even devote staff resources to reviewing them. 

However, even the number of cases listed in OWCP’s Annual Reports as 
remanded do not reflect the true extent of poor decisions. For example, because of 
delays in scheduling timely oral hearings, DFEC officials have encouraged 
Claimants to request a review of the written record in lieu of an oral hearing. 
According to data published in the FY96 Report,^ there was an average of 427 
requests for written record reviews each year from FY88 to FY91. However, as 


M Table A-2. 
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summarized in Table 6, from FY92 to FY96, the average had increased, by 52%, to 
648. Applying the average remand rate®® during this period (42%) to this figure 
means that the number of remands should be increased by 272 cases. 

Table 6: Hearing Dispositions by Category®^ 


Year 

Hearing 

Requests 

ROR 

Requests 

Dismissals 

Withdrawal®* Merit 
Decisions 

Remands 

Rate 

1992 

5976 

479 

734 

464 

3290 

1519 

46% 

1993 

6710 

544 

863 

489 

3290 

1519 

45% 

1994 

6703 

583 

1215 

596 

4035 

1636 

40% 

1995 

7250 

806 

1182 

697 

4334 

1648 

38% 

1996 

7991 

830 

1288 

589 

4178 

1812 

43% 

Avg. 

6926 

648 

1056 

667 

3825 

1627 

42% 


From FY92 to FY96 the number of hearing requests dismissed each year 
averaged 1,056 and the number of withdrawal/no-shows averaged 567 per year. 
These numbers are high, representing respectively approximately 15% and 8% of 
the average yearly hearing requests and 28% and 15% of the average annual merit 
decisions, for the same period. A hearing request may be dismissed if the injury or 
death occurred prior to July 3, 1996; if the request was not made within 30 days of 
issuance of the decision; or, if the decision of the District Office was not final. 

Some dismissals occur because the hearing request was not made within 30 


» Mt 

DFEC has not reported the ntunber of ROR cases remanded. However, it is assumed that the 
number of cases remanded for this category would emulate the number of hearing cases 
remanded. 

Sum of categories does not equal Total Hearing Requests. The difference represents the annual 
disposition deficit identified in Table 5, supra. 

Indudes no-shows. 
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days after the of the issuance of the decision. This requirement is statutory 
However, the 30 day period is calculated firom the date of the decision, which is not 
the date it is sent. The decision spends some time in the District Office waiting to 
be mailed. The decision also takes time to reach the Claimant by mail. Therefore, 
a Claimant actually receives the decision several days after it is dated. According 
to the regulations, “[a] Claimant is not entitled to an oral hearing if the request is 
not made within 30 days of the date of the issuance of the decision as determined by 
the postmark of the request.’”^^ It is not equitable to strictly construe the 30 day 
period for requesting a hearing when the District Office does not release the 
decision timely. 

In addition, hearing requests are dismissed because, even though the 
Claimant objects to a District Office action, a formal decision may not have been 
rendered. Such actions may actually include denial of compensation and medical 
benefits. However, a decision is not a final decision until it is issued, with appeal 
rights, in accordance with § 8124(a) of the Act.*^! Notwithstanding this technicality, 
the Claimant, seeking a remedy, requests a hearing. If no formal decision has been 
rendered, the case is merely sent back to the District Office. A formal decision is 
then rendered, whereupon the Claimant requests another hearing. When an 
average of 15% of bearing requests are dismissed, and when the number of 
dismissals equals 28% of merit decisions, basic principles of customer service 


» 6 U.S.C. § 8124(b)(1). 
w 20 C.F.R. §10.131(8). 

71 *The Secretary of Labor ahall determine and make findings of facts and make an award for 
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require some analysis of the reasons. Once again, neither DFEC data nor OWCP 
Annual Reports address this critical point. 

Therefore, it is reasonable to assume that at least a portion of the dismissed 
cases would have progressed to hearing if DFEC did not impose artificial procedural 
barriers, i.e., more hearing requests would be timely if the date for ‘Issuance of the 
decision'" were determined by the postmark of the decision rather than the date of 
the decision. Similarly, more requests for hearing would be ripe if the term “formal 
decision” were viewed more realistically.’^^ More cases proceeding to hearing would 
mean that more cases would have been remanded.'^^ 

Some of the withdrawal/no-shows represent injured employees who have 
become frustrated with the more than 8 month delay in the hearing process and 
have sought some other remedy, e,g., many Claimants apply for Office of Personnel 
Management disability retirement in order to have some income. Therefore, it is 
reasonable to assume that a portion of the withdrawal/no-show cases would have 
gone to hearing and would have been remanded.^** 

Director, DFEC Markey has stated that 40% of Claimant's whose benefits 
have been terminated do not respond. From FY93 to FY96 an average of 2,267 


against the payment of compensation . . . .” 5 U.S.C. § 8124(a). 

It seems fairly obvious that Claimants are requesting a hearing for some reason. DFEC should 
analyze these reasons and take some corrective action. 

Assume that a third of the average of dismissed cases, from Table 6, would have progressed to 
hearing. Thirty-three percent of 1,056 equals approximately 362. The average remand rate for 
the period Fy92 to FY96 equaled 42%. Forty-two percent of 352 equals approximately 148. 
Assume that a third of the average withdrawal/no-show cases in Table 6 would have had a 
hearing if hearings were held in a more timely manner. Thirty-three percent of 567 equals 
approximately 189. The average remand rate for the period FY92 to FT96 equaled 42%. Forty- 
two percent of 189 equals approximately 79. 
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Claimants had their benefits reduced or terminated each year.’® The average 
remand rate for this period was 42%. This means that, if every Claimant whose 
benefits were reduced or terminated exercised their appeal rights an average of 381 
additional cases per year would have been remanded.’® 

This means that approximately 880 cases” should be added to the average 
number of cases remanded annually between FY92 to FY96, for a total of 
approximately 2,507. 

In his September 30 testimony Acting Director Hallmark stated that DFKC 
accepts an average of 92% of aU traumatic injury cases and 67% of occupational 
disease cases. Applying these percents to the 1996 data reveals that 12,016 
traumatic injury cases and 8,147 occupational disease cases were not approved, for 
a total of 20,163 disapproved cases.’* It would be more relevant to compare the 
2,607 remanded cases to this figure. This means that the number of remanded 
cases represents approximately 12% of denied cases rather than 1% of the total 
number of cases created. While 12% may still appear insignificant to some 
Department of Labor officials, it is significant that these 2,507 individuals had their 
claims wrongfully denied and were without benefits for an extended period of time. 

Another way to evaluate the number of remanded cases would be to compare 
it to the total number of serious injuries reported in a given year. Acting Director, 


See Table 2, Bupra. 

Forty percent of 2,267 equals 907 of which approximately 42% (381) would have been remanded. 
Reviews of the written record (272); diemiased cases (148); withdrawal/no-shows (79); and, 
terminations (381). 

According to Table A-2 in the FY96 Report, 7,991 hearing requests were received in FY 1996 
which is approximately 40% of the number of cases denied. 
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OWCP Hallmark testified that DFEC receives approximately 10,000 serious 
usuries per year. This number corresponds to the number of QCM cases identified 
in Table 3. A more accurate indicator of DFEC’s success would be to monitor its 
handling of these cases. The number of remanded cases, derived above, is 24% of 
the total serious injuries handled by DFEC in FY96.79 

The number of remanded cases, and the fact that the majority of remands 
occur prior to hearing, suggest that DFEC’s procedures, designed for headlong 
adjudications, are flawed. 

The Rush to Judgment 

Director, DFEC. Maxkey and Acting Director, OWCP Hallmark established 
and enforced arbitrary and capricious time standards on the District Offices. These 
time standards require a District Office Claims Examiner to render a decision on a 
claim within 45 days and to act on a proposal to terminate benefits at the end of 30 
days. These time frames are too short and are too rigidly enforced to permit 
appropriate consideration of the merits of the claim. This has resulted in 
significant numbers of prematurely denied cases. 

For example, after the initial review of a claim a Claims Examiner will write 
to the injured employee and advise him or her of any evidence necessary to perfect 
the claim for compensation. The injured employee is typically given 30 days to 


“Over 9,700 cases were referred to nurses under QCM procedures. Nearly 3,400 workers were 
referred for expert second opinion evaluations, and 1,079 were referred for vocational 

rehabilitation services Of QCM cases with outcomes in FY 1996, 73 percent were resolved 

wifiiin one year of the date disability began and 81 percent were resolved within two years.'' FY96 
Report at 9 (emphasis added). In FY96 both the remand rate (43%) and the pre-hearing remand 
rate (55%) were the highest since QCM procedures were fully Implemented in FY94. See Table 4, 
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respond. However, when the Claims Examiner drafts the deficiency letter it is not 
received the same day it is dated. The letter spends some time in the District Office 
waiting to be mailed. The letter also takes time to reach the Claimant by mail. 
Therefore, a Claimant actually receives the letter several days after it is dated. The 
Claimant then prepares a response which takes several days to reach the District 
Office. In fact, when a decision is rendered 30 days firom the date of the letter, the 
Claimant has not received **at least 30 calendar days** to respond as required by the 
regulation.®® 

When the time standards require a decision, the Claims Examiner will deny 
the claim if the requested information has not been submitted. A Claimant may 
ask for a hearing to appeal the denial of the claim. In the period between the time 
the claim is denied and the time the case is transferred to the Branch of Hearings 
and Review, the requested evidence may come in. In some cases the information is 
in fact received by the District Office in time but is not put into the case file quick 
enough to prevent the denial. However, unless specifically asked to do so, the 
District Office will not reconsider the denial. It appears to be directly contrary to 
the purpose of the FECA to quickly deny benefits without at the same time trying to 
quickly consider the merits of the claim when the requested evidence is received. 

Similar problems plague decisions to terminate benefits. In Kendall o. 


sixpra. Query: in light of these facts, what does the term ‘'resolved” mean? 

^ The statute does not specify a 30 day period. This is purely discretionary on the part of DFEC. 
Furthermore, the relevant regulation does not mandate a 30 day period. In fact, the regulation 
states: "the Office will inform the Claimant of the defects in { 
days for the Clsdmant to submit the evidence.” 20 C.F.R. § 10.1 10<b). 
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Brock^^ a district court granted preliminary injunctive relief to a Claimant whose 

benehts were terminated without a pretermination notice or an opportunity to 

respond. DFEC then promulgated FECA Bulletin 86-85. This Bulletin established 

new procedures for the termination or reduction of compensation benefits.®^ 

The procedures require that a Claimant, whose benefits will be reduced or 

terminated, must be notified of the proposed action by letter. This letter informs 

the Claimant that he or she has the right to submit evidence and argument against 

the proposed action within 30 days.®® The procedures state that 

|c]ompensation and medical benefits should not be terminated or 
reduced during the 30-day period. Pa 5 rment should continue until any 
evidence submitted by the Claimant has been reviewed and a formal 
decision has been issued.®^ 

However, this 30 day period is rigidly enforced. The procedures further state: 

[a] Claimant may state that he or she intends to submit additional 
evidence but cannot do so within the 30-day period. The [Claims 
Examiner] CE should advise the Claimant that the OWCP will issue a 
decision at the end of the 30-day period and that the Claimant may 
submit the evidence later, in support of a request for rea>asideration of 
the final decision.®® 

As with the deficiency notice, the pre-termination notice is not released in a manner 
that will provide a Claimant with the full 30 days to respond. 

The procedures require a Claims Examiner to refer the case file, with the 


689 F.Supp. 354 (D. Vt. 1987). 

** The procedures were incorporated into the Federal (FECA) Procedure Manual, ch. 2-1400. 

There is no statutoiy basis for this 30 day period. This is purely d^cretionary on the part of 
DFEC- 

^ FECA Procedu^ Manual (PM) ch. 2-14(K).7c. 

® FECA PM ch. 2-X400.8h, This is not an adequate remedy- In fact, reconsiderations take at least 
90 days to complete. See n,95, infra, and accompanying di^u^ion. A better solution would be to 
grant the Claimant a reasonable extension. 


29 



52 


notice of proposed termination and a copy of the evidence which forms the basis for 
the proposal, to a Senior Claims Examiner for review and concurrence. If the 
Senior Claims Examiner agrees with the proposed termination *‘he or she will so 
indicate on the notice and release the letter advising the Claimant of the proposed 
termination or reduction.”®® If there is any delay between the date the Claims 
Examiner prepares the notice of proposed termination and the date the Senior 
Claims Examiner releases it, the Claimant has less than 30 days to respond. 
Furthermore, the termination procedures do not allow time for the notice to reach 
the Claimant by mail and for the Claimant’s response to be processed by the DFEC 
mail room. 

DFEC continually emphasizes its timely decision making.®"^ However, when 
nearly half of these so-called ‘^timely decisions” are remanded when appealed, it is 
incredible that the OWCP Annual Reports to Congress, continually herald DFEC’s 
success in making timely decisions. 

One important reason why decisions are reversed is that DFEC has taken a 
rigid and imcompromising position on extensions of the 30 period. Although Acting 
Director Hallmark’s September 30 testimony stated that the 30 day period is **a 
time frame which for reasonable cause may be extended;” it is obvious that such 
extensions are not being granted since 55% of remanded cases are remanded prior 


» FECA PM ch. 2.1400.7b(l). 

See eg. “Prompt processing of claims is a primary goal for the FEC program since timely and 
accurate adjudication is the necessary first step to providing service.” FY93 Report at 8. “The 
FEC program regularly meets high standards of timeliness in deciding and paying claims. For 
example, 94 percent of traumatic injury claims are decided within 45 days of receipt ” FY95 
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to hearing. These pre-hearing remands occur when supporting evidence has been 
submitted after the “timely decision” but before a hearing. It appears that the rigid 
30 day period is arbitrary, capricious and an abuse of discretion. 

A more appropriate exercise of discretion would be to permit extensions of 
time, both to correct initial deficiencies and to respond to termination notices. 
Furthermore, these extensions should be granted routinely for the following 
reasons. 

Claimants Need More Time to Submit Required Evidence 
The rigidly enforced time standards are causing decisions to be made before 
the evidence necessary to render a correct decision can be submitted. As noted 
above, deficiency notices are not reaching Claimants in sufficient time so that they 
can make a timely response. Claimant also have insufficient time to respond to 
termination notices as can been seen from the following illustration. 

A District Offices spends a considerable amount of time preparing evidence to 
be used to terminate or reduce benefits. For example, it takes more than 30 days 
for a District Office to schedule a second opinion (SECOP) medical examination. 
The examining physician then takes more than 30 days to submit a report. The 
Claims Examiner often requests a supplemental report from the SECOP which 
means another 30 or more days. Once the medical evidence is received it takes the 
Claims Examiner more time to evaluate the evidence together with the case record 
and prepare a proposal to terminate benefits. During this whole period a Claimant 


Report at 10. However, timely decision does not mean correct decision. 
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is kept in the dark. However, when the proposal to terminate or reduce benefits is 
finally released, a Claimant is provided less than 30 days to assemble evidence to 
rebut the proposal. In many cases, a Claimant cannot even see a physician during 
this period, let alone have a medical report written and submitted. Since the 
opinion of the Claimant's treating physician is often discounted, a Claimant is at a 
further disadvantage since he or she must try to arrange an examination by a 
totally new physician. This imbalance is clearly not equitable and DFEC’s 
rationale for its inequitable procedures is revealing. 

When confronted with the fact that Claimants are not receiving 30 days to 
correct deficiencies in their claims as required by the regulations. Director, DFEC 
Markey stated®® 

[i]t does not appear that the 30-day overall time frame for requesting 
and submitting information has been burdensome to Claimants. 
However, it is true that the 30-day time frame stated in many requests 
for information doea not take into account the time needed for the 
request to reach the Claimant. The draft revision to OWCFs 
regulations addresses this point by stating that 'the Claimant will be 
aUowed up to 30 calendar days to submit the evidence required.’ . . . 
Extensions are not addressed in the program's procedures. Rather, 
they have been handled on a common-sense basis. Certainly, the 
office’s high standards for timely adjudication militate against 
fiivolous requests for extension.®® 

When numerous decisions are set aside because of evidence later submitted, 
Director Marke/s characterization of requests for extension as "frivolous” appears 


^ Although these comments relate to the 30 period to correct deficiencies in a claim, a mmilar 
rationale apparently underUes the rigid application of the 30 day period to respond to pre- 
termination notioeB. 

^ January 27, 1998, Memorandum from Director Markey addreaaing my November 19, 1997, 
proposal to reduce pre-hearing remands. 
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baseless. Although the data supports the conclusion that these requests are not 
“firivolous” Director, DFEC Markey states that “the office’s high standards for 
timely adjudication militate” against them. From this comment it appears that, in 
today’s world of lowered expectations, it is more important for Director Markey that 
adjudications get done at all, let alone done well. In light of the enormous remand 
rate, it is obvious that adjudications are not being done well. There is no doubt that 
a remand rate of 45% represents a significant DFEC failure,^ 

Director, DFEC Markey also makes the following conclusory statement: “[i]t 
does not appear that the 30-day overall time frame for requesting and submitting 
information has been burdensome to Claimants.” He does not provide any basis for 
this assertion. However, when 55% of remanded cases are remanded prior to 
hearing it means either that the initial “timely adjudication” was incorrect or that 
additional evidence has come in between the date of the decision and the date of the 
remand. This places Director Markey on the horns of a dilemma. If in fact 
Claimants are provided sufficient time to submit requested information, then 45% 
of these “timely adjudications” were incorrect when rendered. An amazing statistic. 
If, on the other hand, these “timely adjudications” are in fact rendered before the 
requested information can be submitted, then there is something fundamentally 
wrong with the arbitrary and capricious time standards. 

Director, DFEC Markers January 27 memorandum also acknowledges that 
the current system does not provide a Claimant with at least 30 days to respond as 


“ Neither OWCP Annual Reports nor DFEC’s Strategic Plan have identified strategies to correct 
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jgjrenuired by the reexilations . Incredibly, he then states: "[t]he draft revision to 
OWCFs regulations addresses this point by stating that 'the Claimant will be 
allowed up to 30 calendar days to submit the evidence required.'” Under the 
current regulations, Claimant's are granted a mmimum of 30 days to submit 
evidence. Under the draft regulations, Claimant's are granted a miiTimum of 30 
days.^^ Perhaps I am misunderstanding, but how does granting Claimants less 
time, address the problem of insufficient time to submit evidence? 

The 30 day period appears to be DFEC's attempt to guarantee procedural due 
process. However, the 30 day period is not mandated by statute and, in light of the 
enormous remand rate, appears arbitrary, capricious and an abuse of discretion. It 
is clearly unfair and inequitable to allow a mechanical application of procedural due 
process to deprive injured employees of the more fundamental right to substantive 
due process.^ 

Even though many incorrect decisions are set aside and the cases remeinded 
to the District Office for remedial action, this is not an equitable result. While 
DFEC has not provided data on the length of time it takes to remand a case prior to 
hearing, it is reasonable to assume that it takes several months. In addition, 
Acting Director Hallmark has testified that it takes an average of 8 months to have 
a hearing and receive a decision. Of course deserving Claimants, who would 


this aignificsint proKram failure. 

Title 20 C.F.R. § 10.121 at 62 Fed. Reg. 67,143 (1997). The draft regulations also explicitly state 
that “OWCP will not grant any request for extension of this 30-day [pretermination notice] 
period." 62 Fed. Reg. 67,156. 

” "The constitutional guarantee that no person shall arbitrarily deprived of his life, liberty or 
property; the essence of substantive due process is protection from arbitrary and unreasonable 
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otherwise be receiving benefits, are without benefits for these periods. 

A more equitable way to address this problem would be to reengineer the 
adjudication process to insure that decisions are correct when rendered and, of 
equal importance, to quickly revise incorrect or premature decisions. 

Claimants Do Not Receive Timely Resolution of Improperly Deniftd Clflima 
Section 8124(b)(1) of the FECA states that “[wjithin 30 days after the hearing 
ends, the Secretary shall notify the Claimant in writing of his further decision and 
any modification of the award he may make and of the basis of his decision.** The 
notice sent by Hearings and Review (H&R) to Claimants who request a hearing 
states: “[i]f you have requested an oral hearing, and it is determined that the case 
is in posture for such, you can expect the case to appear on a hearing docket in 
approximately six to eight months.” Hearing Representative have 75 calendar days 
firom the date of the hearing to release their decisions. Therefore, Claimants are not 
receiving notice of the results of the hearing within 30 days of the heeiring.®® 

As noted in Table 5 above, H&R has an enormous backlog of work. This 
backlog has materially contributed to the substantial delay in the hearings process. 
Pre-hearing remand cases represent a very significant source of this backlog. For 
example, the data in Table 4 establishes that, fi’om FY88 to FY96, pre-hearing 
remand cases represented, on average, 25% of H&R’s annual merit decisions, and 


action ” Black*s Law Dictionary (5^ Ed. 1979) at 1281 (emphasis added). 

The regulations define the termination of the hearing as “mailing a copy of the decision, setting 
forth the basis therefor, to the Claimant's last know address.” 20 C.F.R. § 10.136. It does not 
appear equitable to broadly construe the time for termination of the hearing, and narrowly 
construe all other time periods against the Claimant. 
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2.6 person years of work. Similarly, as documented in Table 5, from FY92 to FY96, 
pre-hearing remands represented 12% of the total hearing requests received by 
H&R, and 82% of H&R's annual disposition deficit. In fact, since 1992 the 
accumulated backlog in H&R has swollen to more than 5,000 cases, representing 
over 16 person years of work. Pre-hearing remand cases have represented 82% of 
this cumulative backlog. Diverting scarce resources to this superfluous category of 
cases means that H&R cannot timely process cases truly needing an oral hearing. 
Pre-hearing remand cases are superfluous since they represent cases where the 
decision is so obviously flawed that no additional evidence is needed to reverse it. 
Pre-hearing cases may also contain evidence submitted in response to a District 
Office request but which has not been processed. 

These facts are well known to Director, DFEC Markey and Deputy Director, 
OWCP Hallmark since they receive a steady stream of complaints fixim members of 
Congress and others. Although they are aware of the problems caused by 
premature denials, they have chosen to emphasize the timeliness of decisions at the 
expense of the quality of the decisions. While DFEC can truthfully say, in OWCP 
Annual Reports, that District Offices are rendering timely decisions, Director, 
DFEC Markey dishonestly conceals the fact that large numbers of these decisions 
are wrong. 

It is also easier for Director, DFEC Markey to minimize the enormous 
backlog in H&R since this is just one Office among many District Offices and since 
he can emphasize statistics showing that the District Offices are rendering timely 
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decisions. Nevertheless, the enormous backlog in H&R, swollen by premature and 
facially incorrect denials, has materially impeded the swift resolution of improperly 
denied claims. 

Even when a Claimant receives a decision reinstating benefits, he or she is 
not made whole. Deprivation of benefits for the extended periods of time associated 
with delays in the hearing process can have catastrophic effects which cannot be 
remedied by the mere payment of compensation. It is not unusual for this improper 
deprivation of benefits to cause injured employees to lose all their resources and 
sink into poverty. 

When the FECA was amended in 1974, Congress stated 

[i]t is essential that injured or disabled employees of all covered 
departments and agencies, including those of the United States Postal 
Service, be treated in a fair and equitable manner. The Federal 
Government should strive to attain the position of being a model 
employer.^'* 

However it appears that the Federal Government is not a model employer and the 
agency responsible for insuring that Federal employees are treated in a fair and 
equitable manner has neglected its responsibility. Instead of a quick resolution, 
improperly denied cases often languish for more than a year, both in the District 
Office and the H&R, until a hearing is actually held and a decision rendered. 

Furthermore, in a significant number of cases, even though the flawed 
decision is set aside, the District Office will not reinstate benefits. While each 
District OflELce has a special unit to handle remanded cases, these Claims 


^ S. Kept. No. 1081, 93d Cong. 2d Sees. 1 (1974). reprinted in 1974 USCCAAN 5341. 
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Examiners will actually disregard the decision of the Hearing Representative and 
take steps to deny the case again. 

Claimants fair no better with the reconsideration process. A Claimant 
dissatisfied with a final decision may request a reconsideration.^^ As with hearing 
requests, a Claimant will not be granted reconsideration if a final decision has not 
been released on the issue for which reconsideration is requested.^ Furthermore, 
unless the Cledmant specifically asks for reconsideration, the District Office will not 
reconsider its decision, even if the Claimant submits evidence which would support 
the claim.^^ It does not appear fair or eqxiitable to require pro se Claimant’s, many 
of whom are not skilled in the intricacies of DFEC’s terminology, to invoke ’'magical 
words” in order to receive relief. In fact, as noted above, if a Claimant submits 
evidence in response to a deficiency notice and the evidence is received after the 
denial, a District Office will not reconsider the denial upon its own motion. This is 
plainly inconsistent with the purpose of the FECA and another example of how 
DFEC narrowly construes the Act against the equitable rights of Claimants. As 


^ Pursxiant to § 8128(a): The Secretary of Labor may review an award for or against payment of 
compensation at anv time on his own motion or on application.” 5 U.S.C. § 8128(a) (emphasis 
added). Once again DFEC demonstrates how it constructs procedural barriers for Claimants. 
Despite the fact that the statute states that the review may be had at any time, DFEC has limited 
this period, for Claimants, to 1 year. See 20 C.F.R. § 10.138(b): DFEC “will not review under this 
paragraph a decision denying or terminating a benefit unless the application is filed within one 
year of the date of that decision.” However, DFEC retains the authority to review accepted claims 
at any time, and, according to its proposed regulations, without any basis. See infra, n.l73 and 
accompanying discussion. 

« FECA PM ch. 2.1602.3a (1996). 

” See e.g. 20 C.F.R. § 10.138(b)(1): “No formal application for review is required, but the Claimant 
must make a written request identifying thfi dfittsio n flod the gpwific iM w (9) yithin the dgciaifln 
which the Claimant wishes the Office to reconsider, and give the reasons why it should be 
changed.” FECA PM ch. 2- 1602.3a (1996): “If the contested decision or issue cannot be reasonably 
determined from the Claimant’s request, the C£ should return a copy of the application to the 
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with the hearing process, DFEC has erected procedural barriers which result in 
narrow technical decisions rather than an equitable review of the merits of the 
claim. 

Furthermore, the reconsideration process is not timely. Although the 
Procedure Manual states: “[t]he goal for issuing reconsideration decisions is 90 
days from receipt of the request,”^^ this is not adhered to. In fact the process takes 
so long that the delay affects a Claimant’s other appeal rights. The ECAB will 
accept appeals fried up to 1 year from the date of the last merit decision. If a 
reconsideration decision is delayed beyond one year, the Claimant’s right to review 
of the original decision by the ECAB is abrogated. 

A program where many of its decisions are overturned when appealed, where 
there are signifrcant delays is reversing improper decisions and, as result, where 
there are signifrcant delays in the pa 3 mient of compensation, is not streamlined to 
provide customer service. 

DFEC Does Not Treat Claimants in a Fair and Equitable Manner 

As noted above. Congress has mandated “that injured or disabled employees 
of all covered departments and agencies, including those of the United States Postal 
Service, be treated in a fair and equitable manner.” However, DFEC does not carry 
out this mandate. In an effort to mollify agency complaints regarding rising 
compensation costs, DF^ has implemented procedures, of questionable fairness, 
designed to reduce costs. This is plainly inconsistent with the workers’ 


Claimant for clarification and take no further action on the request.” 
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compensation covenant. It is also inconsistent with the purpose of the Act. 

The Employees’ Compensation Appeals Board (ECAB), the highest appellate 
body under the FECA, has consistently stated that the Act is a remedial statute and 
should be broadly and hberally construed in favor of the injured employee to 
effectuate its purpose and not in derogation of the employee's rights.^® xhe ECAB 
has also stated that proceedings under the Act are not adversarial in nature nor is 
the District Office a disinterested arbiter. While the Claimant has the burden to 
estabhsh entitlement to compensation, the District Office has an obUgation to see 
that justice is done.ioo However, DFEC officials disregard this guidance. 

According to its Strategic Plan, DFEC “takes pride in its . . . people-oriented 
administration.” The enormous numbers of complaints regarding DFECs 
treatment of injured employees give the lie to this statement. In fact, DFEC is 
permeated with anti-Claimant bias. 

When I pointed out, in one of my decisions, that the actions of a District 
Office, in recovering an overpayment without any notice or hearing, violated the 
fifth amendment’s guarantee of due process. Director, DFEC Markey cautioned me 
not to make reference to Claimants’ constitutional rights in future decisions. He 
made this statement after he discussed the case with Deputy Director, OWCP 
Hallmark’s special assistant Mr. Dennis Mankin. Mr. Mankin, who has repeatedly 


« FECA PM ch. 2- 1602.2c (1996) 

» Stephen R. Lufcin, 43 ECAB 564, 569 (1992). See also Peggy Ann Avila, 45 ECAB 812, 814 (1994); 
Erlin J. Belue, 13 ECAB 88, 89 (1961); Jo Ann Ensor, 9 ECAB 260. 266 (1957); P^rl Phillips 
Parker, 9 ECAB 200, 205-6 (1956); Ana Torres (Henry Torres), 6 ECAB 375, 377 (1953); GA. and 
E.E. Wightman (George Muller Wight man), 5 ECAB 559, 562 (1953). 

»» Rebel L Cantrell, 44 ECAB 660, 666 (1993); William J. Cantrell. 34 ECAB 1233 (1983); Gertrude 


40 




63 


made disparaging comments about injured employees and has repeatedly violated 
the rights of Claimants, told Mr. Markey that advising Claimants of their 
constitutional rights would *'give them ideas” that would provide additional reasons 
to challenge DFEC actions. 

When I circulated a draft legal memorandum criticizing DFEC’s policy of 
avoiding impartial medical examinations, Mr. Mankin told me that this sort of 
research was not what I was hired to do. He also questioned whether I was 
neglecting my assigned duties to do this legal research. 1 interpreted this as a 
veiled threat to stop criticizing DFEC policy. As discussed below, Mr. Mankin has 
also interfered with the integrity of the hearings process. 

Section 8124(b)(l)i<>i of the FECA grants an injured employee, dissatisfied 
with denial of his or her claim, the right to a hearing before a representative of the 
Secretary of Labor. This authority has been delegated by regulation fi'om the 
Secretary, through the Assistant Secretary of Labor for Employment Standards, to 
the Director, OWCP. The Director, OWCP has delegated the day-to-day 
administration of the FECA to the Director, DFEC and has delegated the hearing 
responsibilities to Hearing Representatives who hold $ 8124(b)(1) hearings on 
behalf of the Director, OWCP. However, organizationally, the Branch of Hearings 
and Review is located in DFEC. There is an obvious conflict of interest in this 
arrangement. 


E. Evans 26 ECAB 195 (1974). 

"[A] Claimant for compenaation not satisfied with a decision of the Secretary ... is entitled, on 
request made within 30 days after the date of the issuance of the decision, to a hearing on his 
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Because of this arrangement, Director, DFEC Markey routinely violates the 
integrity of the appeals process. As the top official involved with the day-to-day 
administration of the FECA he has a vested interest in upholding the decisions of 
the District Offices under his authority and direction. These offices carry out the 
poUcies that Director Markey has established and their successful performance is 
measured in part by how often their decisions are overturned. 

Director Markey routinely reviews the decisions of Hearing Representatives. 
This is a clear violation of the independence of the hearing process since Hearing 
Representatives are delegees of the Director, OWCP. Director Markey directly 
interferes with the rendering of fair decisions in favor of injured employees. He 
does this by trying to intimidate Hearing Representatives into rewriting their 
decisions and, when this is unsuccessful, actually overturning the decisions. When 
Director Markey cannot intimidate Hearing Representatives into rewriting their 
decisions he has them rewritten. I have received reports that hearing decisions are 
being rewritten, without the knowledge of Hearing Representatives, and sent out 
over the signature of the Hearing Representative. The majority of these decisions 
are in favor of the injured employee since those are the only decisions that Director 
Markey and members of his staff closely scrutinize. 

In addition to interfering with the issuance of fair decisions. Director Markey 
also reverses decisions in favor of injured employees which have been issued. He 
does this by abusing the authority granted to the Director, OWCP under § 8128(a) 


claim before a representative of the Secretary.” 5 U.S.C. § 8124(b)(1). 
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of the FECA. The Employees' Compensation Appeals Board (ECAB) has criticized 
this practice of overturning hearing decisions. 

Section 8128(a) of the FECA authorizes the Secretary of Labor, at any time, 
to review an award for or against the payment of compensation and revise the 
award. This authority has been delegated by the Secretary to the Director, OWCP, 
by regulation. It is readily apparent to any fair-minded individual that it is 
inappropriate for Director Markey, as the head of DFEC, to set aside decisions of 
Hearing Representatives, which go against DFEC. These Hearing Representatives 
hold hearings as delegees of the Director, OWCP. To interfere with these decisions, 
which are meant to be de novo decisions, destroys the fairness and the integrity of 
the hearing process. 

Director Markey interferes with the fairness of the hearing process with the 
complicity of the Deputy Director, OWCP Hallmark, and members of Mr. 
Hallmark's staff. The following is an illustrative example. Director Markey was 
dissatisfied with the decision of a Hearing Representative in a particular case. 
Mindfiil of the fact that the ECAB has criticized efforts to interfere with the hearing 
process, Director Markey, or someone at his direction, had the hearing 
representative's decision set aside under § 8128(a) and the injured employee was 
told that his only appeal right was for another hearing. This is plainly illegal, since 
an injured employee, dissatisfied with a decision, has the right to reconsideration of 


loz “As much as the Office, or the employing establishment, may disagree with the hearing 

representative's judgment, the Office may not simply impose its own interpretation of the evidence 
without regard to the hearing representative's review. To do so compromises the integrity of the 
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the decision or the right to appeal to the ECAB.i®^ When the Hearing 
Representative assigned to hold the second hearing objected to this illegal 
procedure, Mr. Hallmark’s personal assistant, Mr. Dennis Mankin, inappropriately 
badgered the Hearing Representative into scheduling the hearing. 

Mr. Duncan, the Assistant Chief of Hearings and Review, also interferes with 
the integrity of the hearings process. Mr. Duncan is blatantly anti-Claimant. He 
regularly reads letters from case fries out loud and laughs about the Claimants. Mr. 
Dimcan is also prejudiced against some attorneys who represent injured employees. 
He tried to force me to rewrite a hearing decision because he claimed “[t]his 
particular physician sees all of this attorney’s Claimants and routinely provides a 
higher percentage of impairment.” I resisted this attempt on the grounds that 
relying on how a physician ruled in other cases was prejudice, i.e., an unfavorable 
opinion formed before the fact. I also wrote a memorandum complaining about this 
prejudice stating 

I disagree with the implied assumption of Mr. Duncan, i.e., simply 
because the Claimant's physician routinely provides higher 
impairment ratings, his opinion has diminished weight. It is readily 
apparent to me that this District Office, as well as most other District 
Offices, have preferred physicians to whom they refer Claimants 
knowing that the physician will provide a report supporting a 
reduction or denial of compensation. It is also apparent that this 
District Office, as well as most others, use these physicians in tandem 
as second opinion examiners and referee physicians. I note that the 
remand rate from Hearings and Review is at least 38 percent. This 
means that this District Office, as well as most others, routinely relies 


appeals process.” Annie R. Luckett, Docket No. 94-4 (1995). 
ios See 20 C.F.R. § 10.130: “A copy of the decision, together with information as to the right to a 
hearing, to a reconsideration, and to an appeal to the Employees’ Compensation Appeals Board, 
shall be mailed to the Claimant’s last know address.” 
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on medical evidence which underestimates the Claimeint's true 
disability. Should we also apply the criterion advocated by Mr. Duncan 
to the reports of these physicians? I believe that to use this criterion to 
evaluate only the reports of Claimants' physicians would represent one 
more example of the anti-Claimant bias which so permeates DFEC. 

At least one Hearing Representative has publicly stated that “85% percent of 

compensation claims are fraudulent.” This Hearing Representative also stated that 

all stress cases are phony. Regional Director Kenneth Hamlet publicly threatened 

to deny an injured employee’s claim again and again if she continued to contact her 

elected representative to exercise her constitutional right to petition the 

government for redress of her grievances. As noted above, when confronted with 

the data showing a consistent remand rate of 45%, a senior OWCP official 

attempted to minimize the significance of this shortcoming by stating that this 

involved very few cases out of the total number of injuries reported. 

These individuals and incidents are reflective of the arrogance and 

insensitivity which permeates all of OWCP and DFEC. Why are such blatantly 

anti'Claimant individuals permitted to work at the highest levels of OWCP and 

DPnC in direct violation of the Congressional mandate that Federal employees be 

treated in a fair and equitable manner? 

Burden of Proof or Insurmountable Barrier? 

A Claimant [for FECA benefits] has the burden of establishing by the 
weight of reliable, probative and substantial evidence that the claimed 
condition and the disability, if any, was caused, a|^;ravated, or adversely 
affected by the claimant's Federal employment. As a part of this burden, 
the claimant must the emplo 3 rment incident or the factors or 

conditions of employment to which t^ injury, disease or disability is 
attributed, and must submit rationalized medical opinion evidence, 
based upon a complete and accurate factual and medical background, 
showing causal relationship between the claimed condition and the 
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Federal emplo5n3ient.^®^ 

What do the terms “reliable, probative and substantial evidence” and “rationalized 
medical opinion evidence” mean? 

A workers compensation act is remedial legislation and evidence is to be 
interpreted in a manner to effectuate its purpose. For example, factual evidence is 
interpreted using the so-called “true doubt rule," i.e., giving the benefit of the doubt 
to the injured employee. “Giving the benefit of the doubt is the resolution in the 
Claimant's favor of a conflict in evidence when the evidence truly supports two 
opposing conclusions with equal force.”io5 This means “[g]iven two sets of 
conflicting testimony of equal probative value, the examiner should find the facts to 
be those which give the benefit of the doubt, as to which is the more accurate 
account, to the Claimant.” 

Similarly, medical evidence need not meet the most stringent standard of 
proof. The medical opinion of a physician supporting causal relationship does not 
have to reduce the cause or etiology of a disease or condition to an absolute medical 
certainty. The opinion of a physician supporting causal relationship must be one 
of reasonable medical certainty that the condition for which compensation is 


20C.F.R. § 10.110(a). 

>0* Federal (FECA) Procedure Manual, ch. 2- 0809. 3c (1984). 

106 fECA pm cb. 2-0809. 10d(3) (1984). While the true doubt rule has been found inapplicable to two 
other workers' compensation statutes administered by OWCP, i.e., Maher Terminals, Inc, v. 
Director, OWCP, 992 F.2d 1227 (3d Cir. 1993)(LongBhore and Harbor Workers’ Compensation Act); 
Greenwich Collieries v. Director, OWCP, 990 F.2d 730 (3d Cir. 1993), affd sub nom. Director, 
OWCPv. Greenwich Colliers, 512 U.S. 267 (1994)( Bla<^ Lung Benefits Act), these decisions were 
based upon the fact that proceedings under those Acts are governed by § 554 of the Administrative 
Procedure Act (dealing with adjudications). FECA proceedings are not governed by § 564 of the 
APA, see 5 U.S.C. § 8124(b)(2). 


46 



69 


claimed is causally related to Federal employment and such relationship must be 
supported with affirmative evidence, explained by medical rationale and be based 
upon a complete and accurate medical and factual background of the Claimant. 

Burden of proof represents the necessity or duty of affirmatively proving a 
fact or facts in dispute; it is the obligation of a party to establish by evidence a 
requisite degree of belief concerning a fact in the mind of the adjudicator.*®^ In the 
law of evidence the term ‘'burden of prooF encompasses two different concepts, i.e., 
the "burden of persuasion” which does not shift and requires the moving party to 
establish all the elements of his case; and, the "burden of going forth with the 
evidence” which shifts between the parties as a case proceeds. 

While a Claimant for benefits has the ultimate burden of persuasion, it is 
well established by Employees’ Compensation Appeals Board (ECAB) case law that 
DFEC shares in the burden of going forward with the evidence. Proceedings under 
the FECA are not adversarial in nature**® and DFEC is not a disinterested arbiter. 
While Claimants have the ultimate burden of persuasion to establish entitlement to 
compensation,*** DFEC shares responsibility in the development of the evidence,**^ 
particularly when such evidence is of the character normally obtained firom the 


107 See Kenneth J. Deerman, 34 ECAB 641 (1983). 

108 See Margaret A Donnelly, 15 ECAB 40 (1963); Morris Scanlon, 1 1 ECAB 384 ( 1960). 

100 Black’s Law Dictionary (5* Ed. 1979) at 178. 

110 See e.g.. Rebel L. Cantrell, 44 ECAB 660 (1993); John J. Carlone, 41 ECAB 354 (1989); Walter A 
Fundinger, Jr., 37 ECAB 200 (1985); William J. Cantrell, 34 ECAB 1233 (1983); Michael Gallo, 29 
ECAB 159 (1978); Gertrude E. Evans, 26 ECAB 195 (1974); Mary A. Barnett (Frederick E. 
Barnett), 17 ECAB 187 (1965). 

111 20 C.F.R.§ 10.110(a). 

11* Elaine K Kreymborg, 41 ECAB 256 (1989); Dorothy L. Sidwell, 36 ECAB 699 (1985). 
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employing establishment or other government source. DFEC has an obligation to 
see that justice is done.^^^ The ECAB has stated that once DFEC has begun 
investigation of a claim, it must pursue the evidence as far as reasonably 
possible, particularly when such evidence is in the possession of the government 
employing establishment and is, therefore, more readily accessible to the Office. 

The question for consideration is what level of proof is necessary to sustain a 
Claimant's burden of persuasion? Is it preponderance of the evidence, clear and 
convincing evidence or beyond a reasonable doubt? 

Preponderance of evidence is evidence which is of greater weight or more 
convincing than the evidence which is offered in opposition to it; that is, evidence 
which, as a whole, shows that the fact sought to be proven is more probable than 

not.117 

Clear and convincing evidence is that measure of evidence which will produce 
in the mind of the adjudicator a firm behef or conviction as to the facts alleged. It is 
an intermediate standard, being more than the preponderance, but not to the level 
of such certainty as is required by the beyond a reasonable doubt standard of a 


”5 See Robert A. Redmond, 40 ECAB 796, 800 (1989); Willie James Clark, 39 ECAB 131 1. 1319 
(1988); Henry Ross, Jr.. 39 ECAB 373, 377 (1988); Uon C. Collier, 37 ECAB 378, 379 (1986); 
Russell Martin Dawson, 32 ECAB 1998, 2004 (1981); Robert M. Brown, 30 ECAB 175, 178 (1978); 
Rath A. Hussey, 9 ECAB 292, 295 (1957). 

See Gary L. Fowler, 45 ECAB 365, 373 (1994); Isidore J. Gennino, 35 ECAB 442. 448 (1983); 
William J. Cantrell, 34 ECAB 1233 (1983); Stephen H. Calkins. Jr., 32 ECAB 1406, 1411 (1981); 
Russell F. Polhemus, 32 ECAB 1066, 1069 (1981); Gertrude E. Evans, 26 ECAB 195, 200 (1974); 
Mary A Barnett (Frederick E. Barnett), 17 SCAB 187, 189-90 (1965); Eminiano V. Dela Rosa, 17 
ECAB 164 (1965); John R. Lance, 13 ECAB 330 (1962); Annie M. Able, 13 ECAB 252 (1962); 
William N. Saathoff, 8 ECAB 769 (1956); Roy L. Hinckley, Sr. 5 ECAB 197, 199-200 (1952); Joel 
C. Webb, 4 ECAB 79, 84 (1950). 

Monroe Fears, 43 ECAB 608, 611 (1992); Leon C. Collier. 37 ECAB 378 (1986). 

Debbie J. Hobbs, 43 ECAB 135, 143 (1991); Willie James Clark, 39 ECAB 1311, 1319 (1988). 
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criminal case.”® 


Beyond a reasonable doubt is that level of evidence which fully satisfies, and 
entirely convinces to a moral certainty. It is the level of evidence necessary for a 
criminal conviction. 

The Employees' Compensation Appeals Board has pointed out the following 

well-established principle concerning the interpretation of evidence: 

a compensation award may not be based upon speculation, surmise or 
conjecture; or stated differently, the award must be based upon 
evidence, and where an inference, deduction or conclusion is drawn, 
there must be evidence to support such inference, deduction or 
conclusion. The evidence required, however, is only that necessary to 
convin_ce the adjudicator that the conclusion_dra^a is rational, sound 

and logical. Jt igjnot neofisgary that the ^videpce be 9(LCQftdu^iye ag-tQ 

suggest causal connection beyond all possible doubt in the mind of a 
medical scientiat .^g® 

It appears, therefore, that a Claimant must meet his or her burden of proof by a 
preponderance of the evidence. 

However, DFEC has increased a Claimant's burden of proof by requiring the 
submission of evidence which meets the beyond a reasonable doubt standard. 
DFEC routinely discredits the medical evidence submitted by Claimants because 
the report is not "so conclusive as to suggest causal connection beyond all possible 
doubt in the mind of a medical scientist.” Similarly, DFEC does not apply the "true 


117 Black’s Law Dictionary (5^*“ Ed. 1979) at 1064. 

»>* Id. at 227. 

Id. at 147. 

i» Ronald L. WiUbry 43 ECAB 271, 276 (1991Kemphaaia added). Accord Shirolyn J. Holmes, 39 
ECAB 938 (1988); Laura Garcia, 32 ECAB 1336 (1981); Sherwood R. McCartney, 9 ECAB 129 
(1956); Elizabeth Maypother, 5 ECAB 604 (1953). 

121 “That amount of evidence necessary for the plaintiff to win a civil case. It is that degree of proof 
which is more probable than not,” Black’s Law Dictionary (5*** ed. 1979) at 1064. 
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doubt” rule to factual evidence submitted by Claimants and gives greater weight to 
the factual statements of employing agencies. 

Manipulation of the Factual Evidence 

Although DFEC continually states that claims processing under the FECA is 

nonadversarial, the facts suggest otherwise. DFEC acts in collusion with emplo)dng 

agencies to reduce or deny compensation. 

For example, Director, DFEC Markey has been informed that the San 

Antonio, Texas Post Office is having injured employees file a disclaimer which 

states: ‘T do not desire to file a form CA-1 [notice of injury] or have medical 

treatment at this time for the injury sustained on . . . This disclaimer is not on a 

form approved by DFEC nor does it contain language which would protect an 

injured employee's right to compensation and continuation of pay. In fact Director 

Markey was informed that the use of this improper form caused continuation of pay 

to be denied. Furthermore, this disclaimer appears to be a violation of 18 U.S.C. § 

1922 which makes it a criminal offense to withhold a report of injury. 122 Apparently 

DFEC has taken no action to address this clear violation despite a 1995 report fi*om 

the Department of Labor’s Inspector General noting that: 

[c]omm unications indicating that some Postal Service officials may 
have hindered, delayed or discouraged the filing of compensation 
claims and notices of traumatic injury /occupational disease in violation 
of the Federal Employees’ Compensation were not consistently . . . 
referred for investigation when appropriate . 123 


122 See n.l85 infra and accompanying discussion. 
^*3 Seen. 182 m/ra and accompanying text. 
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I brought to Director Markey’s attention a case in which the Philadelphia 
Post Office had filed a false statement in an effort to prevent an eligible Claimant 
firom receiving benefits. Director Markey personally reviewed the case and 
acknowledged that it had been done. However, he cautioned me, in the presence of 
my supervisor that, “for the good of your career you should never state this in a 
public forum or in any of your decisions.” 1 told him that him that he was seriously 
mistaken if he thought that it was a secret that employing agencies are submitting 
false information. Both Director Markey and my supervisor laughed. This is 
evidence of clear coUusion between DFEC and the U,S. Postal Service. There is 
other evidence of this collusion. 

The Postal Inspection Service aggressively investigates cases of injured 
employees receiving long>term disability benefits. These investigations seek to 
uncover evidence of firaud. However, despite the significant resources devoted to 
this effort, the Postal Inspection Service has actually uncovered very little fi’aud. 
At a March 30, 1998, oversight hearing before the House Workforce Protections 
Subcommittee (Chair Ballenger, R., NC), representatives firom the U.S. Postal 
Inspection Service testified that they had successfully prosecuted only 5 cases of 
firaud, dealing with receipt of FECA benefits, in the prior year.*^ 

Nevertheless, the Postal Inspection Service relentlessly investigates FECA 


In the period July 1. 1995, to June 30, 1996, the U. S. Postal Service was billed for approximately 
30% of ^e total benefits paid ($547.1 million of $1.8 billion total). The number of injuries reported 
in FY96 was 175,052. The number of recipients on the periodic roll in FY96 was 58.329. Using 
the Postal Service’s chargeback percent as a reasonable estimate of it share of these cases means 
that there were approximately 70,014 Postal Service cases in FY96. Therefore the number of 
fraud cases successfully prosecuted in 1997 was .007% of the number of U.S. Postal Service cases 
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Claimants. In the course of these investigations, it prepares detailed reports, many 
of which contain unsupported circumstantial evidence and concluaory 
memorandums. Despite the fact that very few of these reports lead to convictions, 
the Postal Inspection Service submits them to DFEC in an effort to deny claims. 
District OfBces accept these investigation reports at face value and use them to 
reduce or terminate benefits. ^25 However District Offices will not accept 
investigative reports compiled in connection with other proceedings, e.g., complaints 
to the Equal Employment Opportunity Commission, where there has been no final 
decision. It is clearly inequitable to accept Postal Inspection Service investigative 
reports, in cases where there has been no final decision, and not accept EEOC 
investigative reports. 

Perhaps the most devastating area in which manipulation of the factual 

evidence occurs is in preparation of the Statement of Accepted Facts (SOAF). 

According to the DFEC Procedure Manual (PM) “[t]he SOAF is one of the most 

important documents a Claims Examiner (CE) prepares. Because the outcome of a 

claim may depend on its completeness and accuracy, the SOAF must clearly and 

fairly address the relevant information.” ^26 xhe Procedure Manual further provides 

a. The SOAF is the written summary of the CE’s findings of facts 
pertinent to resolving a particular medical issue. Proper identification 
of the necessary information should result in a complete and accurate 


inFY96. 

^*5 Hearing Representatives evaluate the credibility of these reports and only accept them when 
their rehabiHty and probative value have been established. However, Mr. Dennis Mankin tried to 
order Hearing Representatives to accept these reports without question despite strenuous 
objections &om Hearing Representative. 

FECA PM ch. 2-809.2 (1995). 
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statement. 

b. The SOAF provides a frame of reference for the physician reviewing 
the medical evidence and/or examining the Claimant. It allows the 
physician to place the medical questions posed in the larger context of 
the mechanism of injury, the requirements of the Claimant’s job or the 
conditions which prevailed in the workplace. It may also provide the 
physician with a chronology of events after the injury. 

c. The SOAF is also the means by which factual findings which are the 
sole responsibility of the CE, are separated from medical findings and 
opinions, which are the province of the medical professional. This 
separation of function will insure that the CE does not inadvertently 
make medical decisions. Similarly, properly drawn SOAFs should 
preclude physicians frnm making their own findings of facts. 

Before the Procedure Manual chapter on Statements of Accepted Facts was 

revised in 1995, it contained the following explicit instructions on how to apply the 

“true doubt” rule: 

Giving the benefit of the doubt is the resolution in the Claimant’s favor 
of a conflict in evidence when the evidence truly supports two opposing 
conclusions with equal force. Such instances are rare, and the 
examiner may find that further development of the facts or closer 
scrutiny of the evidence allows a clear conclusion to be drawn. An 
examiner should not be reluctant, however, to grant the benefit of a 
doubt to the Claimant, since doing so is entirely consistent with the 
underlying purpose of compensation law .^^ 

However, these instructions were eliminated in 1995 when this chapter of the 
Procedure Manual was revised. FECA Transmittal No. 95-27 (June 1, 1995), which 
disseminated the revisions, explained the changes in the following terms: “[t]he 
text of this chapter has been streamlined, and references to other parts of the PM 
and to ECAB decisions have been added or updated.” The term “streamlined” does 


FECA PM ch. 2-809.4 (1996) 

»“ FECA PM ch. 2-809.3C (1984)( emphasis added). 
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not convey the true extent of how this important chapter was substantively 
changed. 

As noted above, in commenting on the development of the evidence, the 
Employees’ Compensation Appeals Board (ECAB) has stated that proceedings 
under the FECA are not adversarial in nature and that DFEC is not a disinterested 
arbiter. ^29 While a Claimant has the ultimate burden of persuasion, DFEC shares 
the responsibihty in going forward with the evidence, particularly when such 
evidence is of the character normally obtained from the employing establishment or 
other government source. DFEC has an obhgation to see that justice is done. The 
ECAB has also stated that once DFEC has begun investigation of a claim, it must 
pursue the evidence as far as reasonably possible. 

In addition to eliminating any discussion of the “true doubt” rule, the revised 
chapter has also de-emphasized the Claims Examiner’s responsibility to assist in 
the development of the evidence and the obhgation to see that justice is done. Prior 
to its revision the SOAF chapter contained the following exphcit instructions 
regarding the responsibihties of the Claims Examiner in developing and evaluating 
the factual evidence: 

Whenever possible, the examiner should assist m the development of 
the claim by recognizing the best source of needed information and by 
counseling the Claimant and other parties to the claim how the 
information can best be provided. 


129 See n. 99 supro and accompan 3 ring text. 

130 FECA PM ch. 2-809.5e (1984) (emphasia added). This obligation to assist in the development of 
the evidence is consistent with ECAB case law and is reflected in the current regulations: "The 
Office may, in its discretion, undertake to develop either factual or medical evidence for 
determination of the claim." 20 C.F.R. § 10.110(b). 
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(2) In the absence of evidence to the contrary, the statements of the 
Claimant are to be accepted as factual. The fact that the Claimant is 
an interested party who stands to benefit from the acceptance of the 
claim may not be used to discredit his/her statements. Credible 
contrary evidence may consist of testimony fi*om others who are in a 
position to dispute the facts as presented by the Claimant or by 
internal logical inconsistencies in the Claimant's statements when 
compared with the known circumstances of a claim. 

(3) Given two seta of conflicting testimony of equal probative value, 
the examiner should find the facts to be those which give the benefit of 
the doubt, as to which is the more accurate account, to the Claimant, 

The revisions to the SOAF chapter have allowed this document to change 

firom a written summeiry of the evidence into a biased evaluation of the facts. This 

effort is directly contrary to established case law and is another example of how 

DFEC does not treat Claimants in a fair and equitable manner. 

DFEC's response to requests fi:om Claimants and their attorney to review the 

SOAF, and questions being sent to the second opinion physician (SECOP), is 

revealing. In an October 21, 1997, letter, Director, DFEC Markey wrote: 

the [SECOP] procedure does not contemplate that a copy of the 
Statement of Accepted Facts or questions asked of a second opinion 
physician be provided to a Claimant or representative as a matter of 
course. Such a provision may result in needless questions, confusion 
and sometimes disputes, thereby slowing the adjudication process and 
delaying, in some cases, timely payment of due compensation. 

As with his response to the pre-hearing remand recommendation, ^^2 Director 

Markey once again responds with conclusory statements and irrelevant objections. 

In discussing the responsibilities of the Claims Examiner (CE) during preparation 


FECA PM ch. 2-809.10d (1984). 

*** See n.88 supra and accompanying text. 
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of the SOAF, the Procedure Manual states; 

[w]hen allegations are made or conflicting evidence is received, the CE 
must provide the interested parties an opportunity to comment on the 
testimony and offer evidence to refute the testimony. In addition to 
ensuring that the facts are known to the parties, the process is also a 
useful vehicle for developing the claim, refining the issues for the CE, 
and assisting in the resolution of conflicts prior to making findings of 

facts. ^33 

It appears to be a distinction without a difference to distinguish the period before 
the preparation of the SOAF fi:om the period after its preparation, for purposes of 
obtaining Claimant input. If providing Claimants with an opportunity to review 
the SOAF would be helpful in “ensuring that the facts are known to the parties . . . 
[and] refining the issues for the CE,” what is the objection? Giving Claimants this 
opportunity is especially important since “[t]he SOAF is one of the most important 
documents a Claims Examiner (CE) prepares.” 

However, Director Markey states that doing so “may result in needless 
questions, confusion and sometimes disputes.” What questions are needless when 
their purpose is to clarify the factual evidence? What disputes are needless when 
their purpose is to insure that the SOAF is accurate and complete? “Because the 
outcome of a claim may depend on its completeness and accuracy, the SOAF must 
clearly and fairly address the relevant information.”^^ Fairness and equity demand 
that every effort be employed to guarantee this. 

Director Markey also alleges that legitimate questions and disputes will slow 
the adjudication process and delay the timely payment of compensation. This 


iw FECA PM ch. 2-809.5d (1995). 
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concern is strange coming from a program which routinely engages in practices 

which slow the adjudication process and delay the timely payment of benefits. 

The flawed procedures employed in developing SOAFs also have significant 

repercussions on development of the medical evidence since 

[t]he SOAF provides a frame of reference for the physician reviewing 
the medical evidence and/or examining the Claimant. It allows the 
physician to place the medical questions posed in the larger context of 
the mechanism of injury, the requirements of the Claimant’s job or the 
conditions which prevailed in the workplace. It may also provide the 
physician with a chronology of events after the injury.^^s 

Manipulation of the Medical Evidence 

DFEC’s handling of medical evidence is unfair and inequitable. It weighs the 
medical evidence to determine which opinion has the most probative value. 
However, as noted above, DFEC routinely discounts medical evidence submitted by 
Claimants since it does not estabUsh causal relationship beyond a reasonable doubt. 

DFEC further diminishes the Claimant's medical evidence by resorting to 
paid consultants (second opinion physicians or SECOPS) who produce medical 
reports which include opinions requested by DFEC solely to deny claims. These 
SECOPs base their opinions on flawed SOAFs and leading questions from Claims 
Examiners. Although the Act requires DFEC to obtain a third opinion when there 
is any disagreement between the SECOP and the Claimant’s physician, DFEC has 
characterized this as “a time-consuming process which is not always necessary,” It 
avoids its statutory obligation by investing the SECOP’s opinion with exaggerated 


FECA PM ch. 2-809.2 (1995). 
FECA pm ch. 2-809.4b (1995). 
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weight and, through spurious reasoning, by diminishing the weight of the 
Claimant’s medical evidence. DFEC has adopted its questionable policy by ignoring 
a clear statutory mandate. 

As presently written, § 8124 of the Federal Employees’ Compensation Act^^e 
states: “[i]f there is disagreement between the physician making the examination 
for the United States and the physician of the employee, the Secretary shall appoint 
a third physician who shall make an examination.” 

However, when passed in 1916,^37 j 22 of the Federal Employees’ 
Compensation Act read: ‘*[t]hat in case of any disagreement between the physician 
making an examination on the part of the United States and the employee’s 
physician the commission shall appoint a third physician, duly qualified, who shall 
make an examination.”^®* 

This language remained undisturbed \mtil 1966, when 'Title 5, United States 

Code, was re-enacted “codifying the general and permanent laws relating to the 

organization of the Government of the United States and to its civilian Officers and 

employees.”!®* As recodified, § 22 became part of 5 U.S.C. § 8123(a). It then read: 

[i]f there is disagreement between the physician making the 
examination for the United States and the physician of the employee, 
the Secretary shall appoint a third physician who shall make an 
examination. 

Section 7, of Pub. L, 89-554, stated: 


»» 5 U.S.C. § 8123(a) 

An Act of September 7, 1916, ch. 458, 39 Stat. 742. 

^ 39 Stat. 747, § 22 (codified at 5 U.S.C. § 771) (emphaais added). 
Pub. L. No. 89-554, 80 Stet. 378 (1966). 


58 



81 


(a) The legislative purpose in enacting sections 1-6 of this Act is to 
restate, without substantive change, the laws replaced by those 
sections on the effective date of this Act. . , . 


(e) An inference of a legislative construction is not to be drawn by 
reason of the location in the United States Code of a provision enacted 
by this Act of by reason of the caption or catchline thereof. 

Therefore, the phrase “disagreement" in present § 8123(a) cannot be a 

substantive change from the phrase “any disagreement" used in § 22 of the 1916 Act 

and later codified, with de minimis change, at 5 U.S.C. § 8123. This means that 

“[i]f there is [anv] disagreement between the physician making an examination on 

the part of the United States and the physician of the employee, the Secretary shall 

appoint a third physician who shall make an examination.” 

Where statutory language is clear and unambiguous, it must be applied as 

written. 141 Where a statute is silent or ambiguous, courts will defer to an agency’s 

legal interpretation where it is a permissible interpretation, i42 The language of 

current § 8123(a) is clear, unambiguous, and, as noted above, has been in the Act 

since it was passed. 


80 Stat. 631 (emphasis added). 

Estate of Cowart v. Nicklos Drilling Co., 505 U.S. 469, 475 (1992)(ln a statutory construction 
case, the beginning point must be the language of the statute, and when a statute speaks with 
clarity to an issue judicial inquiry into the statute’s meaning, in all but the most extraordinary 
circumstances, is finished.) 

Chevron U.S A., Inc. u. NRDC, 467 U.S. 837, 842-3 (1984)(When a court reviews an agency’s 
construction of the statute which it administers, it is confironted with two questions. First, as 
always, is the question whether Congress has directly spoken to the precise question at issue. If 
the intent of Congress is clep, that is the end of the matter; for the court, as well as the agency, 
must give effect to the unambiguously expressed intent of Congress. If the statute is silent or 
ambiguous with respect to the specific issue, the question for the court is whether the agency’s 
answer is based on a permissible construction of the statute.) 
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Despite this clear statutory mandate, however, the Procedure Manual 
contains the following instructions: 

[t]he findings or opinions of [the SECOP] will often differ &om those of 
the claimant's attending physician. If of equal weight, the differing 
opinions would constitute a conflict requiring referral to a third 
physician. This is a time-consuming process^^^ which is not always 
necessary. Frequently a decision can be reached by weighing the 
medical evidence of record without referral to a referee specialist. 

Efforts to “weigh the medical evidence” have resulted, by inductive reasoning, 

in abuses of the Impartiality of the system. By seeking to invest the opinion of the 

SECOP with greater weight, in an effort to avoid the statutory requirement to 

obtain a third, impartial opinion, Claims Examiners have distorted the meaning of 

medical reports. Director, DFEC Markey promotes these abuses. He and members 

of his staff routinely travel around the country, to DFEC District Offices, 

encouraging Claims Examiners to ignore the requirements of § 8123(a) of the 

FECA. He does this by encouraging Claims Examiners to find that the opinion of 

the SECOP has more weight than the opinion of the treating physician. 

One unforeseen, but nonetheless significant, result of this use of the SECOP’s 

opinion to deny benefits has been to reduce the pool of available physicians. Claims 

Examiners, in an effort to enhance the opinion of the SECOP routinely send follow- 

up questions to the doctor. These questions are often leading and just as often 

designed solely to elicit information which can then be used to deny the claim for 

compensation. Many physicians consider these questions to be an intrusive burden. 


Another example of DFECa headlong efforts to quickly adjudicate cases at the expense of an 
appropriate evaluation of all the evidence. 
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Indeed, they consider the whole process to be of questionable impartiality. Because 
of these concerns, many doctors have stopped treating Federal workers’ 
compensation patients. Thus the pool of available doctors has shrunk to those who 
will give the District Offices the opinion they want. This undermines the 
impartiality of the system and is another reason why the District Offices should 
follow the statutory mandate to obtain the opinion of a third physician. 

In response to numerous complaints about DFEC’s development of the 
medical evidence Chairman William D. Ford, of the House Committee on Education 
and Labor, asked the General Accounting Office (GAO) to review how OWCP 
obtained and used medical evidence. Even though GAO evaluated DFEC’s 
physician selection process and found it unbiased, its report^^s was deeply flawed 
and of questionable relevance. 

GAO examined cases where benefits were terminated during fiscal years 
1991 and 1992. However these periods were prior to full implementation of DFEC’s 
Periodic Roll Management (PRM) Project (April 1992) and Quality Case 
Management (QCM) procedures (FY94). Table 3, above, documents that the 
number of SECOPs have increased dramatically since calendar year 1994. DFEC 
has continually implemented its policy of weighing the medical evidence to avoid 
what it described as the “time-consuming'’ process of obtaining an impartial medical 
examination. As the number of cases reviewed increased, the number of SECOPs 


FECAPMch. 2-810.9h. 

Federal Employees' Compejisaiion Act: No Evidence that Labor’s Physician Selection Processes 
Biased Claims Decisions Report GAO/GGC-94-67 (1994) 
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also increased. Table 3 contains data which supports a positive correlation between 
the number of QCM cases and the number of SECOPs. Similarly, according to the 
data summarized in Table 2, above, the number of cases reviewed by the PRM 
Project increased dramatically eifter 1994. Both these increases are positively 
correlated with the number of hearing requests. Since FY94, the H&R remand rate 
has averaged approximately 40%, indicating that the quality of the decisions was 
poor. 

GAO identified its universe as those cases which were closed and benefits 
terminated during fiscal years 1991 and 1992. This resulted in a universe of 4,126 
cases. However, during fiscal years 1994 and 1995, DFEC reduced or terminated 
benefits in 4,900 periodic roll cases. This one category of cases represented a 19% 
increase in the total terminations during the period evaluated by GAO. Between 
FY94 and FY95, the number of SECOP scheduled shows a positive correlation with 
the number of periodic roll cases which had benefits reduced or terminated. 

GAO only analyzed cases in which impartial medical examinations (IMEs) 
were conducted when determining whether DFEC repeatedly used the same 
physicians for examinations. However, since DFEC has emphasized that IMEs are 
not necessary, more terminations are based upon the use of SECOPs. Analyzing 
which physicians DFEC uses for SECOPs would be more relevant to the 
determination of whether DFEC repeatedly uses the same physicians. 

Finally, GAO restricted its universe to closed cases where benefits were 


Up 240%. 
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terminated. This neglects those cases where benefits were terminated based upon 
the improper use of a SECOP and the termination was overturned on appeal. Cases 
of this type would still be open. As noted in Table 4, above, the remand rate has 
averaged 45% over 9 years. This means that a large numbers of these terminations, 
based upon the improper use of SECOPs, were actually incorrect. 

For these reasons, I beheve GAO’s conclusions are no longer valid. 
Furthermore, it appears questionable whether GAO’s conclusions were vaUd when 
made. As noted above, GAO’s universe was skewed and did not present an accurate 
picture of the total process of using SECOPs. Also, GAO did not sample open cases 
which had a SECOP. During fiscal years 1991 and 1992, the average remand rate 
was 47%. Therefore, during those years, where the termination of benefits was 
based upon the improper use of a SECOP, nearly 50% of the decisions were 
overturned and benefits reinstated. In addition, since DFEC was encouraging 
Claims Examiners to avoid using IMEs, GAO erred in only sampling bills paid to 
IMEs when determining whether DFEC repeatedly used the same physicians. 

Questionable procedures used to develop the factual and medical evidence 
have contributed to large numbers of improperly denied cases^^^ and have caused 
the unfair reduction of benefits through suspect wage-earning capacity 
determinations. 


In FY96 DFEC received 10,500 serious injuries. It also received 7,991 hearing requests and 830 
requests for written record review (ROR) for a total of 8,821, which represents 84% of the serious 
injuries reported. These requests resulted in 5008 merit decisions (56%) of which 2234 (43%) were 
remands. Remanded cases represented 21% of the serious injuries reported. As noted above, this 
does not represent the total number of erroneous decisions. &c e.g. n.77 supra and accompanying 
text. 
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Flawed Wage Earning Cap acity Determination.^ 

If a Claimant is partially disabled, compensation is paid based upon the 
difference between the date of injury payrate and the Claimant’s wage-earning 
capacity which 

is determined by his actual earnings if his actual earnings fairly and 
reasonably represent his wage-earning capacity. If the actual earnings 
of the employee do not fairly and reasonably represent his wage-earning 
capacity or if the employee has no actual earnings, his wage-earning 
capacity as appears reasonable under the circumstances is determined 
with due regard to- 

( 1 ) the nature of his injury; 

( 2 ) the degree of physical impairment; 

(3) his usual employment; 

(4) his age; 

(5) his qualifications for other employment; 

( 6 ) the availability of suitable employment; and 

(7) other factors or circumstances which may affect his 

wage-earning capacity in his disabled condition. 

Once a District Office determines, based upon medical evidence which can be 
unfairly obtained, that a Claimant is not totally disabled, it will proceed to 
establish the Claimant’s earning capacity. 

An employing agency may also develop medical evidence, through fitness-for- 
duty examinations, to establish that a Claimant is only partially disabled. Based 
upon this medical evidence, an agency may offer the injured employee alternative 
employments^ or limited duty.s^s 7 %^ employing agency sends any offer of 


5 U.S.C.§ 8115(a) 

140 "When a permanently disabled employee who cannot return to the position held at the time of 
ix^juiy due to the residuals of the employment injury has recovered sufficiently to be able to 
perform some type of work, the employee must seek suitable work either in the Government or in 
private employment.” 20 C.R.F. § 10.124(d). 

"A ^edfic alternative position which is available within the agency and fcH- which the agency has 
furnished the employee with a written description of the specific duties and physical 
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alternative employment or limited duty to the District Ofl&ce for a suitability 
determination. The offer must be in writing and include, among other things, a 
description of the duties to be performed and the specific physical requirements of 
the position and any special demands of the workload or unusual working 
conditions. 

The District Office evaluates the suitability of the position, taking into 
account the Claimant’s physical condition and the duration of the employment 
offered. If the position is found to be suitable, the District Office advises the 
Claimant in writing of the suitability determination and gives the Claimant 30 days 
to either accept the job or provide a written explanation of the reasons for refusing 
it. All of the foregoing is the responsibility of the District Office and cannot be 
delegated to the employing agency. The Claimant’s wage-earning capacity is then 
determined based upon the wages of the suitable alternative position. 

Pursuant to § 8104(a) of the FECA, DFEC may direct a disabled employee to 
undergo vocational rehabilitation. If, in the opinion of the District Office, the 
Claimant, without good cause, fails or refuses to apply for or participate in the 
vocational rehabilitation process, the District Office may reduce prospectively the 
Claimant’s compensation based upon “what would probably have been the 
employee’s wage -earning capacity had there not been such failure or refusal.”^®^ 
Where the failure or refusal occurs in the preliminary stages of the vocational 


requirements.” 20 C.F.R. § 10.123(c)(1). 

161 Duty which accommodates the restrictions and limitations imposed on the employee by the 
injury. 20 C.F.R. § 10.123(c)(2). 
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rehabilitation effort and the District Office cannot determine what the Claimant's 

wage-earning capacity would have been, the District Office will assume that 

the vocational rehabilitation effort would have resulted in a return to 
work with no loss of wage earning capacity, and the Office wiU reduce 
the employee's monetary compensation accordingly. Any reduction in 
the employee's monetary compensation under this provision shall 
continue until the employee in good faith complies with the direction of 

the Office. *53 

When vocational rehabilitation is not feasible, the Claimant’s wage-earning 
capacity is determined based upon a position deemed suitable but not actually held, 
a so-called “constructed" wage-earning capacity. Selection of this position will 
employ the factors listed in § 8115(a) of the FECA. 

Where no vocational rehabilitation services were provided, DFEC’s 
Rehabilitation Specialist (RS) will provide a report which includes 2 or 3 jobs which 
are medically and vocationally suitable for the Claimant. The report will include 
the job number from the Department of Labor’s Dictionary of Occupational Titles 
and how the specific vocational preparation for the jobs selected were achieved. The 
RS will also comment on whether the job is reasonably available in the Claimant’s 
commuting area. *5^ 

The Claims Examiner is responsible for determining whether the medical 
evidence establishes that the Claimant is able to perform the job, taking into 
consideration medical conditions due to the work-related injury or disease and any 


5 U.S.C.§ 8113(b). 

>53 20 C.F.R.I 10.124(f) 

>M FECA PM ch. 2-8014.8b. 
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pre-existing medical condition, Once the Claims Examiner determines that the 
job is suitable, the CE provides the Claimant with a pre-reduction notice and gives 
the Claimant 30 days to respond. 

As with so many of DFEC’s procedures, the wage-earning capacity 
determination process has many areas susceptible to abuse. As discussed above, 
the medical evidence may be selectively developed and evaluated to show that the 
injured employee is capable of performing some work. DFEC’s Strategic Goal of 
reducing the number of “lost production days” has made this an important objective. 

Once the medical evidence establishes that the Claimant is not totally 
disabled, a District Office RS will select positions for a “constructed” wage-earning 
capacity determination. In many cases the Claimant is not qualified for the 
position. However, the RS can state that the position is suitable and reasonably 
available in the Claimant’s commuting area without providing any corroborating 
evidence. The Procedure Manual states that “[bjecause the RS is an expert in the 
field of vocational rehabilitation, the CE may rely on his or her opinion as to 
whether the job is reasonably available and vocationally suitable.”^56 After a 
hearing, however, the RS’s opinion will be rejected unless there is a basis for the 
opinion. DFEC is improperly using the unverified opinions of Rehabilitation 
Specialist to unfairly reduce or terminate benefits. 

Employing agencies also have a financial incentive to develop medical 
evidence which establishes that a Claimant is only partially disabled. Based upon 


FECAPMch. 2 -a 014 . 8 d. 
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this evidence an agency will make an offer of alternative employment. However, 
although that District Office is required to make a suitability evaluation of the 
position it does not do so in many cases. Instead the District Office will rely on the 
agency^s statement that the position is suitable. The employing agency often will 
not make a written offer of alternative employment. Instead, the agency will assure 
the District Office that they can provide a position which accommodates the 
Claimant’s residual disability. However, without a written job offer, the agency 
can, and often does, force the Claimant to perform other, medically unsuitable 
duties. One important reason that wage>earning capacity determinations are 
reversed when appealed is that the medical evidence does not establish that the 
Claimant can perform the selected job. 

Another important reason that wage-earning capacity determinations are 
reversed is inappropriate job selection. As noted above, DFEC is improperly using 
the unverified opinions of Rehabilitation Specialist to unfairly reduce or terminate 
benefits. However a Claimant is unable to challenge the suitability of the position 
selected since the opinion of the RS is presumptively vahd. Once the position is 
identified and the Claimant is told it is suitable, he or she has no alternative but to 
take the position and appeal. 

In FY92, DFEC carried out a pilot test of early interventions in disability 
cases using registered nurses to visit injured employees and in assist in their 
medical case management and early return to work. 


FECA PM ch. 2-814.8b(2). 
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The assigned nurse contacts the injured worker, the worker’s 
physician, and the employer to determine the worker’s treatment, 
prognosis, and potential for return to light or full duty. In most cases, 
nurses are expected to help the worker get back to work in 120-180 
days. When the worker is back at work, the nurse follows his or her 
progress for a period of 60 daya.^®'^ 

Early nurse interventions became an important part of the Quality Case 
Management (QCM) procedures. The FY94 Report described QCM in the following 
manner 

[t]he guiding principle of this new approach ... is early, active 
management of the case through staff teamwork, leading to return to 
light or alternative work if possible. If intervention by the 
occupational health or rehabilitation nurse does not lead to return to 
work, the case is expected to move quickly to medical and vocational 
evaluation. If evaluation supports a wage earning capacity, the 
injured worker is advised that OWCP judges him or her to be partially 
disabled, and that benefits will be adjusted 

In the FY92 Report, DFEC stated 

[t]he DFEC rehabilitation program grew significantly after 1986 when 
the division began to emphasize rehabilitation services in preference to 
earning capacity determinations not based on actual employment. In 
the intervening years, the program went from serving 3,574 workers in 
1986 to serving 10,401 in 1992.159 

However, by FY93, DFEC was once again using its rehabilitation program to 

establish estimated ear nin g capacities. The FY93 Report stated: 

[wjorking through private rehabilitation counselors, the rehabilitation 
specialist evaluates the workers’ skills and experience and the 
potential job market to arrive at an estimated wage-earning capacity 
potential, and a plan to place the worker, perhaps after a period of 
training.!®® 


FY96 Report at 37. 

1 S 8 FY94 Report at 17 (emphasis added). 
»» FY921?e/x)r/atl3. 

>60 FY 93 Report at 13. 
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This change in strategy is reflected in the data summarized in Table 7. As 
the number of nurse interventions increased, the number of rehabilitations 
decreased. This strategy appears to be based upon the feet that nurse interventions 
cost less per cases than rehabilitations. 

Table 7: Relationship between Nurse Interventions and Hearing Requests 


Year 

Injuries 

Interventions 

Rehabilitations 

Hearing 

ROR 

Remand 



Cases 

Remploys 

Cases Rehabs 

Requests 

Requests 

Rate 

1993 

107167 

9883 

691 

9883 1000 

6710 

544 

45% 

1994 

113722 

5530 

1541 

7778 1018 

6703 

583 

40% 

1995 

105483 

10574 

3275 

6465 893 

7250 

806 

38% 

1996 

100064 

14235 

4623 

6049 842 

7991 

830 

43% 


As with the PRM project and QCM procedures, increased implementation 
of early nurse interventions is positively correlated with an increase in hearing 
requests, i.c., early niirse interventions increased by 44% from 1993 to 1996, while 
hearing requests, including requests for written record reviews, increased by 22% 
during the same period. After spiking in 1994, injuries during this period dropped 
by 7%. 

The true success of early nurse intervention has not been validated. As with 
so many other initiatives, DFEC has not reported meaningful statistics. For 
example, DFEC states 

[w]ith more comprehensive use of nurse services, and attention to 
these [initial periods of disability], the FEC nurse program helped the 
office resolve 73 percent of disability cases within one year of the date 


*61 See FY96 Report at 38 (data showing average coat per caae dropping as the number of caaea 
receiving retum-to-work services increased). 

*62 See Tables 2 and 3, supra. 
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that disability began. Several offices began to meet the second goal, 
that of resolving 90 percent within two years. 

However, what does the term “resolved” mean? Although nurses are required to 

follow the injured employee’s progress for a period of 60 days, DFEC has not 

reported what this monitoring reveals. Furthermore, DFEC does not report how 

many of these “resolutions” were successful, i.e., how many of these re turn- to- work 

efforts were sustained on appeal and how many injured workers actually remain 

employed. The return to work success could be measured by determining how many 

of the Claimant receiving early nurse intervention services suffer a recurrence of 

disability. Similarly, it would be worthwhile to know how many Claimants actually 

find early nurse intervention to be better service since this is one of the reasons 

DFEC implemented the process. 

DFEC Tightens the Screws 

Rather than address some of its systemic problems, DFEC has proposed 
regulations which would actually exacerbate the problems. Section 10.150(b)*®® 
of the current regulations states 

In the administration of the Act, the Office has one general policy, 
which is to follow and to adhere to the principles of workers' 
compensation law as stated in the opinions of the Supreme Court, the 
Federal Circuit Courts of Appeal, and the District Courts of the United 
States, as they may appropriately be appUed or have been determined 


FY96 Re^rt at 38. 

*‘ To provide better service to Claimants and effect coat savings as well, DFEC instituted new case 
management procedures in 1993. . . . They rely heavily on the use of registered nurses under 
contract to OWCP tp work* with [ ] Claimants and their physicians to clarify the nature and extent 
of injury-related disability." Id. It would also be useful to know how Claimants’ physicians view 
this service. 

62 Fed. Reg. 67,120 (1997) (to be codified at 20 C.F.R. pt. 10). 

20 C.F.R. § 10.150(b) (1996). 
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by the Employees' Compensation Appeals Board (ECAB) to apply in 
like situations arising under the Act. In addition, decisions and 
opinions of the judicial tribunals of the several States furnish 
principles of law of general applicability in the specialized field of 
workers' compensation, which form parts of the foundation of general 
principles relied upon in the application and interpretation of the Act. 

The Office applies the provision of the Act applicable in respect to a 
particular case or situation, to the extent that such provision can 
readily be applied without extrinsic aid, but where such aid is 
necessary the source thereof is the body of principles embodied in 
authoritative decisions of the courts and the ECAB within such well- 
recognized branch of the law. 

DFEC proposes to drop this language as unnecessary.^®"^ DFEC wants 
to further divorce itself firom the general concept of workers’ compensation 
and the equitable principles which form the basis for this remedial social 
covenant. 

As noted above, injured employees are not given enough time to submit 

necessary information. As a result their claims are prematurely denied and 

this results in an inevitable remand. The current regulations state 

If a Claimant initially submits supportive factual and/or medical 
evidence which is not sufficient to carry the burden of proof, the Office 
will inform the Claimant of the defects in proof and grant at least 30 
calendar days for the Claimant to submit the evidence required to 
submit the evidence required to meet the burden of proofs®® 

Director, DFEC Markey has already acknowledged that District Offices are not 

complying with this regulation. Furthermore, it is obvious that 30 days is too short 

a period. Acting Director Hallmark testified that the 30 day period would be 

extended for good cause. However, rather than modify the regulation to incorporate 


62 Fed. Reg. 67,121. 
20C.F.R.§ 10.110.(b). 


72 



95 


the good cause extension, DFEC instead has shortened the period. The proposed 
regulation states 

If the Claimant submits factual evidence, medical evidence, or both, 
but OWCP determines that this evidence is not 6u£5cient to meet the 
burden of proof, OWCP will inform the employee of the additional 
evidence needed. The Claimant will be allowed up to 30 calendar davs 
to submit the evidence required. 

Where 30 days had been the minimum tune period allowed for the submission of 
evidence, it has now become the maximum. As noted above, it does not appear 
reasonable to grant injured employees less time to submit evidence when they 
already have insufficient time. 

Similarly, when DFEC intends to reduce or terminate benefits, the proposed 
regulations state 

OWCP will provide the beneficiary with written notice of the proposed 
action and give him or her 30 days to submit relevant evidence or 
argument to support entitlement to continued payment of 
compensation. This notice will include a description of the reasons for 
the proposed action and a copy of the evidence upon which OWCP is 
basing its determination. Payment of compensation will continue until 
any evidence or argument submitted has been reviewed and an 
appropriate decision has been issued, or until 30 days have elapsed if 
no additional evidence or argument is submitted.^'^^ 

The proposed regulations further state: “OWCP will not grant any request 

for an extension of this 30-day period.” 

With respect to the development of evidence, DFEC has chosen to neglect its 
obligation to see that ju^ice is done by sharing in the burden of going forward with 


Section 10.121 at 62 Fed. Reg. 67,143 (emphasia added). 
Section 10.640(a) at 62 Fed. Reg. 67,156. 

Id., Section 10.541(a). 
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the evidence. In the preamble to its proposed regulations DFEC states: 

The discussion of development of claims by OWCP found in current § 
10.110(b) has been omitted from the proposed regulations. This 
discussion has proven to be misleading, and was mistakenly assumed 
to be a commitment by OWCP to undertake development, despite the 
fact that it only describes what OWCP may, on an ad hoc basis, do 
even though the burden of proof to establish the elements of the claim 
is on the Claimant at all times. ^^2 

The FECA is remedial legislation and DFEC is charged with insuring that injured 
employees are treated in a fair and equitable manner. Since proceedings under the 
FECA are not adversarial, principles of equity demand that DFEC not act as a 
disinterested arbiter but assist Claimants with the development of their claims. 
This assistance does not replace the Claimant's ultimate burden of persuasion but 
represents DFEC’s duty to see that justice is done. 

In addition to stiffening a Claimant’s burden of persuasion, DFEC has 
eliminated its own burden of proof for rescinding acceptance of claims. It is well 
established by ECAB case law that once DFEC accepts a claim, it has the burden of 
justifying termination of modification of compensation. This holds true where 
DFEC later decides that it has erroneously accepted a claim for compensation. To 
justify rescission of acceptance, DFEC must establish that its prior acceptance was 
erroneous based on new or different evidence or through new legal argument and/or 
rationale. 1’^'* 


62 Fed. Reg. 67,121. 

173 See Frank J. Mela, Jr., 41 ECAB 115 (1989); Harold S. McGough, 36 ECAB 332 (1984). 

See Laura H. Hoexter (Nicholas P. Hoexter), 44 ECAB 987 (1993); Alphonzo Walker, 42 ECAB 129 
(1990), petition for recon. denied, 42 ECAB 659 (1991); Beth A Quimby, 41 ECAB 683 (1990); 
Roseanna Brennan, 41 ECAB 92 (1989), petition for recon. denied, 41 ECAB 371, (1990); Daniel E. 
Phillips, 40 ECAB 1111 {19B9), petition for recon. denied, 41 ECAB 201 (1990). 
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In Daniel E. Phillips^'^^ the ECAB held that in order to reopen and rescind its 
prior acceptance of a claim, DFEC "must establish that its prior acceptance was 
erroneous through new or different evidence and that it is not merely second- 
guessing the initial set of adjudicating officials." In Roseanna Brennan^'^^ the 
ECAB indicated that DFEC was obliged to "[introduce] new evidence, legal 
arguments, and rationale which justify its rescission" of the prior acceptance. In 
Beth A. Quimby^'^'^ the ECAB stated: "to justify a rescission of acceptance of a claim, 
[DFEC] must show that it based its decision on new evidence, legal arguments 
and/or rationale." 

The proposed regulations eliminate this requirement noting; "[t]he ECAB 
reached [its] conclusion without specifying any statutory or regulatory basis for this 
limitation. Its only rationale was its opinion that reopening a decision should not 
become a surreptitious route for OWCP to readjudicate a claim.”!’® DFEC states 
that the proposed regulation "adopts the long-standing position of the Director 
[OWCP] that the plain language of section 8128(a) authorizes the Director, without 
pre-condition, to review a decision ‘at any time.’” 

It is questionable whether DFEC has the authority to limit the jurisdiction of 
the ECAB to review the actions of the Director in rescinding the acceptance of 
claims. Section 8149 of the FECA describes the authority of the Secretary with 
regard to the ECAB, TTiis' authority has not been delegated, along with the other 


40 ECAB 1111 (1989), pehtion for recon. denied 41 ECAB 201 (1989). 

41 ECAB 92 (1989), petition for recon. denied 41 ECAB 371 (1990). 

41 ECAB 683 (1990). 
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powers of the Secretary under the FECA, to the Director, OWCP. Similarly, the 

principle of stare decisis would appear to deprive DFEC of the authority to question 

the legitimacy of ECAB case law in this manner. 

The current regulations permit postponement of hearing for good cause. 

However, the proposed regulations state: 

Once the oral hearing is scheduled and OWCP has mailed appropriate 
written notice to the Claimant, the oral hearing cannot be postponed at 
the Claimant's request for anv reason, unless the hearing 
representative can reschedule the hearing on the same docket (that is, 
during the same hearing trip). 

This proposal is another example of how DFEC continues to curtail the rights of 
injured employees. According to data published in the FY96 Report, of the 6,885 
hearing dispositions in FY96, 1,877, or 27%, were disposed of on procedural 
grounds. That means, 27% of hearing requests did not make it to hearing, which is 
a very high number. In 1966, when the FECA was amended to provide an injured 
employee with the right to an oral hearing, the Senate noted 

The existing law permits the Secretary to make a decision, 
solely on written evidence and reports, and does not provide a forum 
for an aggrieved Claimant to present evidence. This bill gives the 
Claimant the right to request a hearing on his claim before a 
representative of the Secretary. 

The hearing process is informal, and the Secretary is not bound 
by the rules of evidence or the Administrative Procedure Act. The 
purpose of this amendment is to give the Claimant the opportunity to 
be heard and support his claim by evidence. 

Therefore, the proposed regulation, denying postponements, appears inconsistent 

with the intent of the FECA to grant an injured employee the right to an oral 


62 Fed. Reg. 67,127. 
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hearing. 

Furthermore, the termination procedures, which grant an injured employee 

only 30 days to respond, appear constitutionally infirm. It is well-established that 

compensation benefits are a property right protected by the due process provisions 

of the fifth amendment. The Supreme Court has declared that it would look at 

three factors to decide what due process reqxiires in a given situation: 

First, the private interest that will be affected by the official action; 
second, the risk of erroneous deprivation of such interest through any 
procedure used, and the probable value, if any, of additional or 
substitute safeguards; and finally, the Government’s interest, 
including the function involved and the fiscal and administrative 
burdens that the additional or substitute requirement would entail, i®® 

For FECA recipients, there is a great risk of erroneous deprivation. As noted above, 

in Table 4, the average remand rate has consistently been 45%. In addition, 27% of 

Claimant's who request a hearing fail to obtain one for proced\iral reasons. In 

addition, the proposed regulation would eliminate postponements, in favor of 

written record reviews, which will increase the numbers of Claimants who are 

deprived of an oral hearing. All these factors suggest that providing injured 

employees with an inflexible 30 day period to respond to a pre-termination notice is 

a denial of due process. 

POL Not Prepared to Ask Hard Questions 
The abuses detailed above are well known to both Deputy Director, OWCP 
Hallmark ' and Director, DFEC Markey since they receive a steady stream of 


”9 S. Rep. No. 1285. 89»»> Cong., 2d Sess. 2 (1966), repnnted in 1966 USCCAAN 2430, 2431. 
iw Matthews u. Eldridge, 424 U.S. 319, 335 (1976). 
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complaints from members of Congress and others. However, rather than rectify the 
source of these complaints, Deputy Director, OWCP Hallmark and Director, DFEC 
Markey send misleading responses to these inquiries. This occurs because of the 
manner in which such correspondence is prepared in the Department. 

All letters sent to the Department regarding a specific program are referred 
to that program to draft a response. For example, letters sent to Secretary of Labor, 
which complain about these abuses, are referred to OWCP and DFEC to prepare a 
response. Often these responses are less than candid and no one in the Department 
verifies their accuracy. Even letters to the President, concerning OWCP abuses, are 
answered by OWCP personnel. In most cases, these replies are drafted by the same 
individual about whom the complaint is made. The Department's Inspector General 
also receives complaints about the program and includes unverified input from 
OWCP in its reply. 

The Department’s Inspector General has a less than objective relationship 

with OWCP officials. In written testimony presented at a September 30, 1997, 

oversight hearing before the House Subcommittee on Workforce Protections, 

Inspector General Masten candidly admitted 

I would like to take this opportunity to acknowledge the good working 
relationship and the cooperation between my office and OWCP. While 
many program agencies within the Department of Labor sometimes 
view the OIG as an adversary, OWCP has consistently worked with us 
to improve the efficiency of the FECA program and decrease the level 
of fraud and abuse. My office often receives complaints about the 
program, primarily from Claimants dissatisfied with the handling of 
their claim. OWCP has been responsive to addressing these 
complaints and taking appropriate action. 


78 



101 


I question whether the Department’s Inspector General has the requisite 
impartiality and commitment to investigate the serious abuses of ClaimantsV rights 
which DFEC perpetrates. 

For example, at the request of the Manager, Injury Compensation, U.S. 
Postal Service and the Director, OWCP, the Postal Inspection Service and the 
Department’s OIG jointly conducted a review of DFEC’s administration of the Act 
with respect to United States Postal Service (USPS) employees.!®^ The executive 
summary of this report noted: 

Communications indicating that some Postal Service officials may 
have hindered, delayed or discouraged the filing of compensation 
claims and notices of traumatic injury/occupational disease in violation 
of the Federal Employees’ Compensation Act were not consistently 
brought to the attention of OWCP managers and/or referred for 
investigation when appropriate. As a result, improper USPS practices 
h ave not been addressed m some instances through timely OWCP 
management actions and statutory penalties have not regularly been 
invoked, when appropriate, to protect employees’ rights under the 

Act-^®2 

The OIG’s Report made the following recommendation to the Deputy Assistant 

Secretary for Workers’ Compensation:^®® 

Ensure that OWCP provides guidance to claims examiners and 
supervisors to elevate recurring problems to management and/or 
training and outreach staff to facilitate technical assistance or 
management resolution with employing agency officials, as 
appropriate.*®^ 

However, the USPS continues to hinder injured employees from receiving their just 


OIG Report Number 04-SPO-95-OWCP (May 10. 1995). 

Id. at 4 (emphasis added). 

Deputy Director Hallmark was Acting Deputy Assistant Secretary at the time. 
OIG Report at 32. 
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compensation. As noted above, the San Antonio Post Office has injured employees 
file an improper notice of injury. DFEC officials know of these abuses and have 
done nothing about them. The OIG has failed to monitor DFEC to insure that 
“improper USPS practices have [ ] been addressed . . , through timely OWCP 
management actions and statutory penalties have . . . been invoked, when 
appropriate, to protect employees’ rights under the Act.” 

OWCP “HealThvself' 

The March 1998 issue of the National Council of Field Labor Locals’ 
newsletter the Courier contained an article titled “OWCP: DOL’s Own Sweatshop.” 
This article commented on the terrible working conditions in DFEC District Offices 
noting: 

Regardless of location, OWCP workers’ complaints have a familiar ring 
of hopelessness and resignation. Claims Examiners face impossible 
backlogs. Offices are crammed with paper and cramped together. 

The May 1998 Courier contained letters firom Claims Examiners noting 

[W]hat a sham the “DOL Model Workplace” is. Isn’t it amazing that 
DOL, the agency that penalizes the private sector for abusing their 
employees, allows the abuse of their own employees to go unchecked. 

What hypocrisy! 


and 


Our union needs to request a congressional investigation of OWCP 
nationwide in order to expose that the DOL model workplace is 
nothing but a lie. Not only are workers overwhelmed with the volume 
of work ... we deal with racism and sexism, preferential management 
practices, unfair labor practices, incompetency of the managers . . . 
intolerable and hostile working conditions, the “good ole boy network,” 
the manipulation of data used by management to report to Congress, 
a program running rampant with abuse of benefits, etc. . . This is not 
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the way the streamlined and improved federal government is supposed 
to work. 

What is more, not only do OWCP and DFEC managers create abusive working 
conditions, they also abuse their employees who sustain work-related injuries. 

All compensation cases for DOL employees are handled by the Kansas City 
District Office. This Office recently established a special unit to handle claims from 
DB*EC employees. These employees report that their claims are not being treated in 
the same manner as cases from non-DFEC employees. 

Possible Solutions 


Enforce Section 19 of OSHA 

Compensation costs are a direct result of injuries sustained. Reducing the 

number of injuries will inevitably result in lowering compensation costs. Section 19 

of the Occupational Safety and Health Act states, in relevant part: 

(a) It shall be the responsibility of the head off each Federal agency to 
establish and maintain an effective and comprehensive occupational 
safety and health program which is consistent with the standards 
promulgated under section 6. The head of each agency shall (after 
consultation with representatives of employees thereof) — 

(1) provide safe and healthful places and conditions of 
employment, consistent with the standards set under section 6; 

(2) acquire, maintain, and require the use of safety equipment, 
personal protective equipment, and devices reasonably 
necessary to protect employees; 

The Federal government is not a model employer. In fact, the Federal 
workplace is dangerous. Rather than focusing attention on efforts to inhibit claims 
and to reduce or terminate compensation benefits, employing agencies should 
concentrate on making their workplaces less dangerous. This is something all 
agencies can begin immediately and not wait for DFEC action. 
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Enforce 18 U.S.C. ^ 1922 

Section 1922 of the criminal code states: 

Whoever, being an officer or employee of the United States charged 
with the responsibility for making reports of the immediate supervisor 
specified by section 8120 of title 5, willfully neglects, or refuses to 
make any of the reports, or knowingly files a false report, or induces, 
compels, or directs an injured employee to forego filin g of any claim for 
compensation or other benefits provided under subchapter I of chapter 
81 of title 5, or any extensions or applications thereof, or willfully 
retains any notice, report, claim, or paper which is required to be filed 
under that subchapter or any extensions or application thereof, or 
regulations prescribed thereunder, shall be fined under this title or 
imprisoned not more than one year or both.*®* 

As noted above, the U.S. Postal Service, with the complicity of DFEC officials, has 

filed false information in cases and has failed to submit required reports and 

induced injured employees to forego the filing of necessary reports. The U.S. Postal 

Service is not the only agency involved in this type of behavior. DFEC should be 

more aggressive in addressing agency abuses. 

Consideration should be given to strengthening § 1922 by including the 

following language, taken from 33 U.S.C. § 931(c): 

A person including, but not limited to, an employer, his duly 
authorized agent, or an employee of an insurance carrier who 
knowingly and willfully makes a false statement or representation for 
the purpose of reducing, denying, or terminating benefits to an injured 
employee, or his dependents . . . shall be punishable by a fine not to 
exceed $10,000, by imprisonment not to exceed five years, or both. 

Provide More Realistic Time Frames for Submission of Evidence 


It is obvious that the 30 day time frame for submitting evidence in response 
to deficiency notices and termination notices is too short. Since the 30 day period is 
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not mandated by statute, and since it has caused significant numbers of claim to be 
improperly denied, it appears that selection of this 30 day period was arbitrary and 
capricious and represents an abuse of DFEC’s discretion. 

DFEC should monitor how long it actually takes to send deficiency notices 
and receive the requested information. DFEC should also monitor how long it takes 
to submit evidence in response to a termination notice. Based upon this data DFEC 
should establish a more realistic time fiame for submission of evidence. This will 
eliminate premature decisions which inevitably result in remands. It will also 
prevent injured employees firom being wrongfully deprived of benefits. 

Involve Claimants in Developing Statements of Accented Facts 

Since the Statement of Accepted Facts (SOAF) is one of the most important 
documents a Claims Examiner prepares and since the SOAF has a profound impact 
on the development of the medical evidence, Claimants should have more 
opportunity to comment on the accuracy of this document. 

Prior to its use, District Offices should be required to send the SOAF to the 
Claimant and the employing agency for comment. The comments from the 
employing agency should be submitted to the Claimant for response. After 
obtaining this input, District Offices will be in a better position to create a fair and 
equitable Statement of Accepted Facts. This would remove even the impression of 
manipulation of the factual evidence. 


iw Title 18, U.S.C. § 1922. 

This imprefifiion ia reinforced by DFEC’s broad interpretation of the 30 day period for releasing 
hearing dedsions mandated by § 8124(b)(1) of the FECA. See n.93 infra and accompanying 
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Develop Medical Evidence in Nonadversarial Manner 

DFEC routinely contracts with the same physicians to provide second opinion 
medical reports (SECOP). It then relies on the opinions from these physicians to 
reduce or terminate benefits. This does not appear to be fair or equitable. Section 
8123(a) of the FECA requires DFEC to obtain a third opinion when the opinion of 
its SECOP disagrees with the opinion of the Claimant’s physician. The legislative 
history of this provision does not reveal its purpose. However, this provision may 
have been put in the Act to protect Claimants by preventing the Government fi:om 
denying claims using medical evidence it obtained using its vastly superior 
resources. This interpretation is certainly consistent with the Act’s humanitarian 
purpose and also is consistent with the well established rule that the FECA, as a 
remedial statute, should be broadly and liberally construed in favor of the employee 
to effectuate its purpose and not in derogation of the employee's rights. 

DFEC should comply with the statute and appoint a third physician when 
there is any disagreement between the SECOP and the Claimant’s treating 
physician. This will remove even the impression manipulation of the medical 
evidence. 

Take Steps to Prevent Erroneous Decisions 

As noted above, 45% of cases which receive a merit decision fi’om Hearings 
and Review are remanded. A majority of these cases are remanded prior to hearing. 
Since pre-hearing remand cases represent a significant amount of work, the claims 


diacussion 
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adjudication process should be reengineered so that these cases are more easily 
handled. Resolving these cases with a smaller expenditure of H&R resources will 
result in a reduction of the time needed to hold a hearing and render a decision, 
thus providing better customer service. 

As noted above, in a significant number of pre-hearing remand cases evidence 
has been submitted between the date of the District Office’s decision and the date of 
the remand. A better utilization of resources would have the more than 450 District 
Ofifice Claims Examiners^®® resolve these cases, prior to the hearing date, rather 
than H&R’s 25 Hearing Representatives. As noted above, these cases represent 2.6 
person years of work for H&R; however, having District Office Claims Examiners 
handle these cases would involve, at most, 2 additional cases^®^ per Claims 
Examiner per year. 

Requiring a District Office to reconsider its decision based upon evidence 
submitted prior to hearing will also encourage District Offices to set a more 
reasonable time frame for the submission of additional evidence. This will insure 
that all relevant evidence is in the file when the decision is made. Having all the 
relevant evidence in the case record will increase the overall quality of decisions 
and reduce the remand rate. Reducing the remand rate will mean that the right 
decisipjp was made in a timely manner so that compensation and medical benefits 


See n.99 supra and accompanying text. 

iw Query: Why doesn't DFECs Strategic Plan contain a goal to reduce the remand rate and 
increase the timeliness of hearings? 

As stated in Acting Director, OWCP Hallmark's September 30, 1997 written testimony. 
The niunber of additional cases would in fact be lower, since not every Claimant submits 
additional evidence prior to the hearing. 
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could be promptly paid, which, as Acting Director Hallmark told the Workforce 
Protections Subcommittee on September 30, is the purpose of the FECA. 

The process for handling cases where a hearing request has been received 
should be modified as follows: 

a. All requests for a hearing would be forwarded to H&R, where they 
would be recorded by date and hearing city. The case would remain in 
the District Office, 

b. Approximately 1.5 months prior to the date the case is assigned to a 
Hearing Representative for a hearing, the case would be requested 
from the District Office. 

c. District Offices would be obligated to reconsider its decision based 
upon any evidence submitted prior to sending the case to H&R. This 
would be required in every case^^^ and not just those in which the 
Claimant specifically requests a reconsideration. 

d. In order to monitor compliance, the DFEC Accountability Review 
Standards should be specifically modified to include a standard dealing 
with pre-hearing remands. 

DFEC’s Strategic Plan should be modified to include the following Strategic 
Goal and Objectives 

Strategic Goal: “Reduce the overall remand rate by enhancing 
adjudicatory efficiency and quality.” 

a. Objective 1: “Reduce the number of cases which require remand by 
the Branch of Hearings and Review and the Employees Compensation 
Appeals Board.” 

Current Performance should be measured by actual remands by H&R 
and the ECAB. 

Annual Goals: i)to reduce the pre-hearing remand rate by 5% each 
year until it reaches 10% of overall H&R remands, and ii)to reduce the 
H&R and ECAB remand rate annually until it reaches 10%. 


Pursuant to the authority granted by § 8128 (a) of the FECA. 
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Based upon data contained in OWCP’s Annual Report, and summarized in 
Table 5 above, H&R needs additional staff to handle the existing workload. In the 
alternative, the incoming workload must be reduced. Otherwise, the backlog, which 
would have taken 16.4 person years to eliminate at the end of FY 1996, will only 
increase. The H&R backlog has, in fact, increased by an average of 807 cases per 
year over the past 5 years. Reengineering the adjudication process, as 
recommended above, will help address the increasing H&R backlog and allow the 
hearing process to be completed in less than the 8 months it currently takes. 
Resolving contested cases sooner wiU also lessen the amount of work needed to 
maintain the case pending resolution. 

Move the Branch of Hearings & Review to the Office of the Secretary 

DFEC officials routinely interfere with the impartiality of the hearing 
process. Regional Directors and District Directors call Director, DFEC Markey and 
complain about decisions. California Regional Director Donna Onodera called 
Director Markey to complain about my decisions which severely criticized abuses in 
the San Francisco District Office. She reportedly told Director Markey that she 
never wanted me to come to California to hold hearings. Thereafter, Director 
Markey began harassing me. This is clearly inappropriate. 

Director Markey should be prevented from interfering with the hearing 
process. He should be prevented from reviewing the decisions of Hearing 
Representatives. To prevent DFEC interference, the Branch of Hearings and 
Review should be moved to the Office of the Secretary of Labor. This is where the 
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Employees’ Compensation Appeals Board is located. This would remove even the 
impression of improper interference with the hearings process. 

Furthermore, the regulations, or at a minimum the procedures, should be 
specifically revised to clarify that the Director, DFEC does not have the authority to 
modify the decisions of a Hearing Representative under § 8128(a) of the FECA. As 
noted above, DFEC officials who are dissatisfied with the decisions of Hearing 
Representatives simply have the decision reversed. This clearly subverts the 
impartiality of the hearing process. The authority of the Director, OWCP, as 
delegee of the Secretary of Labor, “to review an award for or against payment of 
compensation at any time” should not be redelegated to DFEC. This authority 
should remain with the Director which would remove even the impression of 
impropriety. 

DFEC Should Treat Iniurcd Employees Fairly and Equitably 

DFEC should recommit to its mission of providing “swift benefit delivery . . . 
people-oriented administration . . . and nonadversarial procedures for adjudicating 
and managing claims.” This will insure “that injured or disabled employees of all 
covered departments and agencies, including those of the United States Postal 
Service [are] treated in a fair and equitable manner.” 
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Mr. Usher. Thank you, Mr. Chairman. 

Mr. Chairman, Congressman Davis, and distinguished members 
of the subcommittee, I too would like to express my appreciation 
for the opportunity to be here today and share with you some of 
my experiences in my 23 years of employment with the Office of 
Workers’ Compensation Programs. 

There are at last count, I believe, 11 district offices that provide 
initial adjudication of the iiyury claims filed by Federal employees. 
Prior to 1966, the only appeal right was to request reconsideration 
by the district office or to appeal directly to the Employees Com- 
pensation Appeals Board. The Employees Compensation Appeals 
Board is not part of the Office of Workers’ Compensation Programs, 
it operates under the Office of the Secretary of Labor. The decisions 
issued by the Appeals Board serve as precedent for the claims ex- 
aminers in the district offices and for the hearing representatives 
in addressing these claims, since the claims are not, by statute, al- 
lowed to go into civil court. 

I have SVb years experience as a claims examiner in the Boston 
district office, and upon application and presumably for good work 
performed, I was selected and promoted to the position of hearing 
representative January 11, 1981. So that gives me 5V2 years as a 
district office claims examiner and 17 Va years, as of this month, as 
a hearing officer. 

My observations follow. The hearing program is held out to the 
pubuc, to the iiyured Federal employees, to Members of Congress 
as a viable appellate remedy for the injured Federal employee dis- 
satisfied with an initial decision. That has not been my experience 
in too many of the cases. The emphasis since the day I walked 
through the door in January 1981 at the Branch of Hearings and 
Review has always been affirmation, affirm the district office deci- 
sion whenever possible. It is probably critical to observe here, Mr. 
Chairman, that the hearing representative in performing his or her 
assigned fiinction does not enjoy judicial independence. The statute 
itsetf provides for review by the Secretary of Labor and that is 
where we get into problems, in my opinion. 

Some of the policy decisions issued by management at Hearings 
and Review and higher levels over the course of the years of my 
involvement as a hearing representative, have been to really skew 
some of the statistics to which Mr. Perez made reference. The hear- 
ing representatives have, for approximately 10 years now, been for- 
bidden to remand a case before hearing, where the issue is an over- 
payment. No matter how erroneous the decision is, no matter how 
egregiously written, no matter how much the decision is not con- 
sistent with the evidence of record, we are not allowed to remand 
before hearing an overpayment issue. And I should explain the 
hearing representative’s position description gives the hearing rep- 
resentative the requirement to review a certain number of cases 
upon assignment and then to decide what should properly be done 
with these cases. One of the hearing representative’s alternatives 
is if the decision issued by the district office is not proper, then the 
record is remanded to the district office with instructions to review 
the evidence, do some more case development and issue a de novo 
decision. That could be either pay the claim or issue a proper de- 
nial, whatever the circumstances of the case may require. 
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After a period of time, I would gather toward the late 1980’s if 
memory serves, the no remand before hearing policy was ezpeinded 
to include psychiatric claims, that is claims filed by iiyured Federal 
employees based upon emotional conditions and disability, and 
then to include fact of ii^'ury cases. The office has also adopted — 
these were internal policies at the Branch of Hearings and Review 
the no remand before hearing. 

The office, effective June 1, 1987, also changed the regulations 
which govern the office in its administration of the compensation 
act. The foremost effect upon the hearing process was to give the 
employing Eigencies an appeal right in the compensation process, 
which the statute does not give them. The employing agency is 
now, as of June 1, 1987, allowed to send an observer to the hear- 
ing, to receive a copy of the transcript of the hearing, and to enter 
comments into the hearing record for consideration of the hearing 
representative. The agencies, particularly the Postal Service and 
the military services, have availed themselves of this opportunity 
and they do appear at the hearings quite frequently. 

The management at the Branch of Hearings and Review assidu- 
ously protects this employing agency appeal right which is granted 
to them only by the office’s own regulations. Most recently, there 
was an instruction from the Chief, Branch of Hearings and Review, 
that he had received a complaint from one employing agency who 
had four iiyured employees scheduled for the 1-week trip to a par- 
ticular city and the employer claimed that it would have been more 
convenient for the employer to have all these cases scheduled on 
one day. The hearing representatives — ^and I must commend those 
of my colleagues here who did respond to this suggestion — ^un- 
leashed a firestorm of discontent over that instruction, saying the 
hearing is, fiist, for the injured employee, the first thing you do 
when you set a hearing schedule is consider the distance the in- 
jured employee must travel to the hearing. You must consider the 
complexity of the issue, what is the likelihood that the hearing is 
going to take more than 1 hour or it will take less than 1 hour. 
The fact is that the representative sent by the employer is in a pay 
status, they are doing the job that they are paid to do, whereas the 
injured employee is not. He either has to take a day of leave, if he 
is so fortunate to have returned to work, or he has to come up with 
his own expense money to travel to the hearing site. It is just an 
example of the bias, in my opinion, that is being showed tow£U‘d the 
employing agencies by the people that manage the program de- 
signed for the injured employees. 

There are changes published in the Federal Register of December 
23, 1997, proposed changes, which would further act to the det- 
riment of the injured Feder^ employee. The proposals would be to 
expand the Director — and I would note for the record here, Mr. 
Chairman, the Director for Federal Employees Compensation is not 
himself here today. That is Mr. Thomas Markey. The proposed 
changes in the regulations would expand the Director’s authority 
to review any case that he decided to review, whether the benefits 
had been denied or whether benefits had been awarded, and issue 
a favorable or an imfavorable decision. Those regulations say that 
this decision of the Director, FECA, to review a case is not subject 
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to appeal, it is only subject to the regulation that says that he can 
do tms at any time. 

The proposed changes in the regulation would also preclude the 
injured employee’s entitlement to request postponement of the 
scheduled hearing. If his attorney has a conflict with another court 
date, perhaps a workers’ compensation hearing under a State stat- 
ute or a longshore or harbor workers statute, the attorney would 
call in and request that the case be postponed. The proposed 
changes in the regulations will absolutely say there is no excuse, 
you ^1 not be granted a postponement of your scheduled hearing. 

If you cannot make it when it is scheduled, the only opportunity 
you will have would be to ask the hearing representative if you can 
be fit in during a vacancy during the same week. That is our policy 
now, sometimes that happens and we do that, but that is not al- 
ways possible. If the hearing representative cannot grant the claim- 
ant and the attorney an alternative hearing date during the same 
hearing trip, the only alternative available to the claimant will be 
to go with a written record review, wherein he loses the oppor- 
tunity for a face-to-face hearing before a representative of the of- 
fice. 

There is also an internal policy change at Hearings and Review 
lately not to allow people to withdraw their request for a hearing 
witiiout prejudice. Many of these injured employees have EEO com- 
plaints or legal proceedings working under other venues and they 
enter what seems to me to be a legitimate request to hold off on 
their workers’ compensation hearing, they think they might prevail 
before EEO, or the arbitrator on their union grievance they feel is 
going to rule in their favor. That would constitute significant mate- 
rial and germane evidence for their appeal under the compensation 
act. Wiat we are being told now is you will not grant this request 
for withdrawal, you, the Federal injured worker, will either proceed 
to hearing — ^if you withdraw, you have lost your right to a face-to- 
face oral hearing before a representative of the Director. 

Of particular significance is the role of the Director of Federal 
Employees Compensation himself. He is involved in the decision- 
making process of each and every individual hearing representative 
in the Branch of Hearings and Review. He sits in the Branch 
Chiefs office every day and reviews cases — reviews decisions issued 
by hearing representatives. Frequently this situation results in a 
hearing representative being called into the Branch Chiefs office 
for a fiscussion, either a discussion with the Director himself, or 
for written instructions either presented by the Director or through 
the Branch Chief to change the decision. Lest there be some confu- 
sion among the parties here that this does not happen or has not 
happened in the past, I will testify to you, Mr. Chairman, that in 
the last staff meeting attended by the hearing representatives, the 
Director for Federal Employees Compensation sat in the front of 
the room and said I will continue to review your decisions, and that 
is a quote. There is no mistake here, he is in that office every day 
reviewing decisions by the hearing representatives, and that review 
is not always — ^very seldom, I would add — ^favorable to the injured 
employee seeking redress on appeal. 

If the hearing representative should be disinclined to comply 
with the Director’s expressed wishes, there is then a policy of sub- 
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jecting that hearii^ representative to petty and vindictive treat- 
ment on future decisions submitted wherein you receive written in- 
structions on how to change your decision, to remove this from your 
decision, to add this. And then, of course, since you have not pre- 
pared a proper decision, this requirement for you to rewrite your 
decision will subsequently be used against yov 4 to your detriment, 
in the performance evaluation process. 

The history of the branch is legendary 

Mr. Horn. I just wonder, before you leave that point, would you 
mind if we inserted in the record the memorandum of December 
21, 1997, to you from Robert W. Barnes, the Chief, branch of Hear- 
ings and Review? 

Mr. Usher. Not at all. 

Mr. Horn. All right, without objection, it will be put in the 
record at this point. 

Mr. Usher. Thank you, sir. 

[The information referred to follows:] 
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U.8. DcpartiMnt of Labor 


Employment Standards Administration 
Ollice ol Workers' Compensation Programs 
Division of Federal Employees’ Compensation 
Washington, D C. 20210 

File Number; A12-122747 
A12-157328 



December 21, 1997 


Memorandum to: 


From: 


William Usher 
Hearing Represent 

Robert W. Bi 
Chief, Branch 
Hearings and ] 




I am retumii^ the above referenced claims to you for preparation of a proper 
determination. 


[ found a great deal of the language that you used in your decision to be inappropriate. 
Regardless of your frustration with a district’s office processing of a claim, the hearing 
decision is not the appropriate forum to berate the Office staff. I have blocked out 
language that I found to be unacceptable in the attached copy of your decision. You 
should delete these comments from your corrected work product. 

Further, it is totally inappropriate for you to voice your differences of opinion with Office 
policy in a hearing decision. You are employed as a hearing representative for the 
Director; and, as such, it is your responsibility to determine whether decisions on appeal 
arc in keeping with program policies and procedures. Hearing representatives do not set 
policy. Your use of the typing contractor’s time to prepare a statement of your beliefs 
regarding Office policy represents a misuse of tax dollars. You are warned that any 
frnthn* incidence of expression of your personal disagreement with Office policy in a 
decision or official correspondence with our public will result in a disciplinary action. 

I have also marked three comments you made where you indicate that you are not going 
to address the decision at hand on its merits. For you not to make a merit decision, either 
favorable or unfavorable, is a disservice to the claimant. In case 12-122747, the district 
office did follow one of the options afforded by the prior hearing representative and you 
should determine whether the decision rendered was correct - did the Office meet its 
burden to terminate medical benefits on the basis that the work-related component of the 
accepted condition had ceased? I believe it did. Deciding the emotional illness claim 
will be more complex, and will require doubling of all claims. 

I have rewritten your decision to include removing the inappropriate language and 
making it a merit decision. Attached a copy of such for your use or in the alternative, 
you should prepare an appropriate decision within the time standards allotted for a 
decision rewrite. 


Wjrking for America's Workforce 
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Mr. Usher. There is a rather unfortunate histoi^ of the branch 
in the 17 V 2 years that I have been there of decisions issued by 
hearing representatives which are favorable to the injured employ- 
ees* being withheld, withheld not only from the iniured employee, 
but knowledge that the decision has not been issued has been with- 
held from the hearing representative himself or herself, and the de- 
cisions are held for periods of months. And to my personal knowl- 
edge, one of my decisions was held for 4 months before it was re- 
turned to me with instructions to rewrite it in a manner less favor- 
able to the injured enmloyee. 

I would think, Mr. Chairman, that in an appeals process, the ap- 
pearance of impartiality is as important as the fact of impartiality. 
The Director for Federal Employees Compensation who administers 
the Branch of Hearings and Keview also administers the 11 district 
offices throughout the country. He is in effect instructing the hear- 
ing representatives not to remand the cases — not to remand deci- 
sions issued by the offices under his supervision. This is clearly a 
breach of any sense of decorum or impartiality. I would argue from 
my perspective, Mr. Chairman, that once you have lost the appear- 
ance of impartiality, any argument as to the fact of impartiality 
will not be persuasive. 

The Branch of Hearings and Review, over the past several years 
has in fact become only an expanded district office rather than an 
appellate facility. It is now the servicing office for the Employees 
Compensation Appeals Board, medical billings are paid out of the 
Branch, compensation payments are made. Adverse decisions are 
issued by claims examiners now employed in the Branch of Hear- 
ings and Review and these adverse decisions that are issued by the 
claims examiners, which should more properly be issued by district 
offices, then come under the jurisdiction of the hearing representa- 
tive. So I have had to hold a hearing on a decision issued by my 
colleague sitting less than 15 yards away from me in the office. 
There is no appearance of impartiality there, Mr. Chairman. 

The hearing representatives are frequently told at staff meetings 
that we are not bound by the common rules of evidence, when in 
fact that language is contained in section 8124 of the statute which 
makes reference to the hearing representative being able to con- 
duct the hearing without rules of formal procedure, but in a man- 
ner best suited to the interest of the injured employee. We are also 
told that the injured employees or the claimants, which are the ac- 
tual subjects of this hearing, Mr. Chairman, do not get judicial re- 
view. These are quotes from people in management, either in the 
Office of Workers’ Compensation Programs or in Hearings and Re- 
view itself. These people do not get judicial review, and therefore, 
we are under no obligation to give unsympathetic claimants any 
sympathetic consideration. 

There is a problem that affects me in the performance of my job 
as a hearing officer holding appellate hearings with the district of- 
fices. Any rational system of claims adjudication would have all the 
hard work done at the initial level of adjudication. The rush to 
judgment, as I believe it is called — if I may back up, Mr. Chair- 
man — so that there would be a p 3 rramid with all the essential 
claims adjudicatory work being done at the initial level. When the 
case comes to appeal, you are confined — ^the injured employee, his 
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attorney, and the hearing representative are confined to the signifi- 
cant issue upon which the claim has been denied. 

What has happened through the management practices of the su- 
pervisors at OWCP, however, is that the pyramid has become in- 
verted. The district offices are cranking out decisions, as they tell 
you themselves, in an extremely timely fashion, but they are not 
addressing any of the issues. So when the injured employee re- 
quests a hearing, he now has to come to hearing on every element 
of the claim. The hearing officer becomes the first person to make 
the initial adjudication on the merits of the claim rather than per- 
forming his assigned function of hearing the appeal and issuing an 
appellate decision. 

Having been performing as a hearing representative since Janu- 
ary 11, 1981 except for 3 or 4 years out when I myself acted as a 
manager at Hearings and Review, I would estimate that Fve held 
approximately between 1,500 and 2,000 hearings in every area of 
the country. There are themes that come out of that experience, 
they are consistent, they are unwavering. My colleague, Mr. Perez, 
has mentioned one of them, the district offices have no contract 
with their injured employees or no — if you ask the injured employ- 
ees trying to contact the district offices, they will say that it caimot 
be done. It is not done in writing and it is not done in telephone 
responses. The attorneys that I have met and the union representa- 
tives that I have met over the course of my career will tell me that 
their most pressing concern is the lack of the hearing representa- 
tive's ability to issue a decision based upon the law, the argument 
and the evidence, rather than office policy which changes so often. 
It seems that every time there appears to be a loophole in the law 
so that more injured employees can file successful claims, the pol- 
icy is changed to exclude that loophole. 

One particularly egregious office policy, in my opinion, Mr. 
Chairman, came into effect in March 1991 when the district offices 
were advised by their own procedure manual that cases would not 
be combined. And frequently many Federal employees, especially 
those with long careers who do physical work such as employees 
for the Postal Service or employees for our military facilities, as op- 
posed to chair-bound desk warriors — ^these people suffer multiple 
injuries over the course of their Federal careers. Many times they 
are under the care of the same physician. Many times it is the 
same part of the body that has been injured. Many times there are 
overlapping issues in the claims. 

For 5 years, between March 1991 and 1997, the district offices 
were encouraged not to combine the records and that the claims ex- 
aminer in the district office would look at one claim only, whereas 
the claimant, his attorney, and his union representative were argu- 
ing you cannot adjudicate this claim in isolation, you must look at 
the broader picture. 

Our claim is that it is the series of employment injuries that 
have occurred over the years that is leading to the present cledm 
for disability. That although he may have recovered from his back 
injury to the point that, sure, he could go to work because of the 
back injury, but he still has permanent residual partially disabling 
effects from his leg injury, which is in a separate claim. The claims 
examiner in the district office using tunnel vision will issue an ad- 
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verse decision which is consistent with the evidence in one file but 
it is not consistent with the claim as presented or the evidence in 
all the claimant’s files. That office policy was only changed despite 
the complaints over the years by the hearing representatives, that 
policy was only changed when the Employees Compensation Ap- 
peals Board told management at the national office of OWCP that 
it could no longer — it could no longer make intelligent decisions on 
piecemeal claims. 

Frequently there is a problem with the district office’s refusing 
to follow a hearing representative’s favorable decision to an injured 
employee. There are several jwtential courses of action here. Either 
they will ignore it or they will write back to their supervisor, the 
Director for Federal Employees Compensation, Mr. Markey, and 
complain about the hearing representative’s decision, or they will 
place such obstructions in the path of the injured employee that 
the intended result from the hearing representative, who has heeird 
the case on appeal or who has remanded the record before hearing 
on appeal, the intended result of the hearing representative is 
never achieved. 

The results show a marked difHculty based upon my experience 
in 17 y 2 years with this organization, many district offices blatantly 
and categorically refuse to honor the injured employee’s appoint- 
ment of a union representative or an attorney. They will not send 
the attorney copies of correspondence. The motivation can only be 
speculated upon here, perhaps to dispose of the viability of appeal 
if the representative does not know the claim has been denied. This 
is all too common an occurrence in certain district offices. 

I have also heard complaints from union representatives and not 
so much attorneys but attorneys also, that the employing agencies 
have created such a hierarchy of iiyury compensation offices within 
the employing agency itself, not talking about the Office of Work- 
ers’ Compensation Programs, that the injured employee is required 
to submit his evidence to his initial injury compensation specialist 
who then sends it to an injuiw compensation office at another facil- 
ity who then sends it to another injury compensation office. By the 
time the information ^ts into the Ble, it is too late, the file before 
the office claims examiner, it is too late and the claim has been de- 
nied for lack of evidence. Or the other alternative is that the evi- 
dence submitted by the iigured employee is lost somewhere in the 
process. 

Mr. Horn. We have to stop at that point and go to questions and 
we will give you a chance to bring out some of the other things. 

Mr. Usher. Thank you, Mr. Chairman. 

[The prepeired statement of Mr. Usher follows:] 
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Tectimony of William Arland Usher Before The House 
Subcommittee on Government Management, Information and 
Technology, July 6, 1998 in Long Beach, Ca. 

I THE BRANCH OF HEARINGS AND REVIEW 

II THE DISTRICT OFFICES 

III THE EMPLOYING AGENCIES 

I 


My name is William Arland Usher. After completion of military 
service and requirements for a B.A. Degree in Political Science, 
in July of 1975 I was selected on the basis of a competitive 
examination for employment with the United States Department 
of Labor, Employment Standards Administration, Office of Workers' 
Compensation Programs, Division of Federal Employees' Compensation 
in Boston, Mass, as a Claims Examiner. The position in the 
District Office involves the initial adjudication of claims to 
benefits filed by Federal civil employees and their dependents, 
under the provisions of the Federal Employees' Compensation Act (5 
U.S.C. 8101 et seq.) for injuries sustained in the performance of 
duty . 

Over the course of the ensuing years, I received timely 
promotions to the journeyman level of the Claims Examiner 
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position, and, upon application, was eventually selected for the 
position of Hearing Representative, for the Director, at the 
National Office of Workers' Compensation Programs in Washington, 
D.C. The Hearing Representative position at the National Office 
level addresses the request for a hearing before a representative 
of the Office submitted by a claimant not satisfied with the 
initial decision of the Claims Examiner in the District Office. 
In general, the Hearing Representative determines whether a 
hearing is necessary to address the District Office decision on 
appeal, holds such a hearing, and issues an appellate decision. 
These hearings are held under the provisions of the Statute at 5 
U.S.C. 8124. It is salient to observe here that the Hearing 
Representative does not enjoy judicial independence. 

I have been employed as a Hearing Representative, for the 
Director, OWCP from January 11, 1981 through the present. 

When I joined the Branch of Hearings and Review in January, 
1981, the Branch consisted of a Branch Chief, and approximately 12 
Hearing Representatives who considered the position to require 
professional dedication to the concept that the hearing process 
was designed for the benefit of the claimant/injured employee. 
Even at that time, however. Hearing Representatives were 
discouraged by the Branch Chief from remanding cases before 
hearing, and advised to take the case to hearing and 
"...fix..." whatever deficiency may have been present in the 
District Office decision. 
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Over the ensuing years, this .anti- remand policy..." 
(before hearing) on the part of management at Hearings and Review 
has hardened to the point that it now includes remands after 
hearing. The greater majority of the Hearing Representatives have 
concluded that affirmation of the District Office decision is what 
management wants, and that proceeding to hearing and affirming the 
decision on appeal will not be contested by management, whereas a 
decision wholly or partly favorable to the claimant will lead only 
to conflict with management. 

Further, changes in the Regulations governing the Office in 
its administration of the Act (20 CFR 10.131-10.135 - effective 
June 1, 1987) particularly with regard to the hearing process, have 
allowed the Federal employing agencies, previously limited to 
participation only in the initial adjudication of the claim by the 
District Office, to now actively participate in the appeals 
process, specifically the hearing process. 

Office policy has, de facto, granted the Federal employing 
agencies appeal rights from Office decisions which they do not 
enjoy by Statute. Management policy at Hearings and Review 
assiduously insures that the Employing Agencies appeal rights are 
fully protected by the Hearing Representatives. 

Title 20, Code of Federal Regulations, section 10.135, 
effected June 1, 1987, makes the following provision. 
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” . . .the employing agency shall be afforded the opportunity to 
have an agency representative in attendance at the hearing and/or 
to request that it receive a copy of the hearing transcript. . .Where 
the employing agency requests that it receive a copy of the hearing 
transcript, the agency will be allowed 15 days following release of 
the transcript to submit comments or additional material for 
inclusion in the record. Any comments or materials submitted by the 
agency are subject to review and comment by the claimant within 15 
days following the date the Office sends any such agency submission 
to the claimant." 

Several points require consideration here. 

The Statute, at 5 U.S.C. 8124(b) clearly mandates that the 
hearing process is to constitute a remedy for the aggrieved 
claimant/injured employee who has received an adverse decision from 
the District Office, "...the claimant is entitled to present 
evidence in further support of his claim." While the Statute 
specifically provides for the part i,cipat ion of the employer in the 
initial stages of adjudication of the claim by the District Office 
[viz: 5 U.S.C. 8118(b)(1); 8119; 8120; 8126(4)], the statute makes 
no provision for the employing agency to participate in the hearing 
process. Rather, the Statute provides that the Hearing 
Representative "...may conduct the hearing in such a manner as to 
best ascertain the rights of the claimant . " 


It should also be noted here that it is not only the 
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claiinant/in jured employee who has a vested interest in the outcome 
of the claim to compensation. The Federal employing agency also has 
a rather significant stake in the outcome. If the claim is approved 
and benefits awarded, the Office authorizes the Treasury Department 
to issue checks from the Employees" Compensation Fund to the 
appropriate parties for wage loss compensation, medical treatment, 
monetary awards for permanent impairment, vocational rehabilitation 
expenses, etc. These amounts are then "...charged back..." to the 
employing agency, requiring reimbursement to the Fund. 

While logical argument might be presented in support of agency 
participation in all aspects of the adjudicatory process while the 
case is before the Office, and while such argument as might be 
germane and reasonable would require consideration, the June 1 , 
1987 changes in the Regulations, now in effect for 11 years, have 
worked to the disadvantage , even derogation, of the claimant ' s 
rights under the Statute. 

While presumably not intended by the regulatory changes, those 
changes have altered the hearing process from a non-adversarial 
proceeding to a hybrid system of appeal which works to the 
disadvantage of the claimant and his representative , who are 
entirely unfamiliar with the concept, and to the advantage of the 
employer, who has a vested interest in devoting resources 
{resources greater than those available to the claimant) in support 
of the employer's position that rejection of the claim should be 
affirmed. 
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Frequently, the employer will send to the hearing as agency 
observer a specific supervisor who has been implicated by the 
claimant as the basis for the claim, whom the claimant alleges is 
the perpetrator of harassment, disparate treatment, retaliation or 
other abusive behavior. Such actions on the part of the employer 
can only be seen as attempts to intimidate the claimant from 
pursuing the claim on appeal . I have personally brought this 
specific issue to the attention of management at the Branch of 
Hearings and Review, to no end. The situation persists. 

Frequently, the employer will send more than one person to 
. .observe. . . ” the hearing. On most occasions, this action by the 
employer is either benign or neutral ( i . e . training of new 
personnel/injury compensation specialists, etc) . On many occasions, 
however, the employer will send as " . . .observers. . . " to the hearing 
several persons who are, in succession, the claimant's immediate 
supervisors, involved in disciplinary or other personnel action 
against the claimant. This action too can only be understood as an 
attempt by the employer to intimidate the claimant with regard to 
his appeal under the Compensation Act. 

Also, whereas the regulatory changes allow the claimant a 15 
day period within which to respond to agency comments and 
submissions upon review of the hearing transcript, to my personal 
knowledge and experience the claimant was, in the past, advised, in 
written correspondence from the Branch of Hearings and Review 
accompanying the claimant's copy of the transcript, that he was 
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allowed only 7 days for response. To my personal knowledge and 
experience, all parties to the hearing are now advised, by written 
correspondence from the Branch accompanying the hearing transcript, 
of the employer's 15 day period for submission of evidence/argument 
into the hearing record, but the claimant's opportunity for 
rebuttal is not mentioned. This subtle change in policy has been in 
effect for an unknown period. 

In addition to allowing the employing agency to participate in 
the hearing process via Regulatory change, Office management has 
also, over the years, effected other internal policy changes which 
work to the disadvantage of the claimant during the appeals 
process . 

The first of these changes occurred during the early 1980' s, 
when the Hearing Representatives were instructed that all 
overpayment decisions issued by the District Offices must proceed 
to hearing, and that none would be remanded, no matter how 
inappropriate, unfair or erroneous the decision might be. The 
Hearing Representative has been required to proceed to hearing, 
conduct evidentiary development which should more properly have 
been completed before the initial decision on the claim, and to 
remedy whatever deficiencies are present in the District Office 
decision. 

This ” . . .no remand on overpayment issues. . . " policy has 
subsequently been expanded to include fact of injury issues, as 
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well as performance of duty issues in psychiatric claims. 

This "...no remand before hearing..." policy on those issues 
essentially deprives the claimant of the entitlement to receive a 
proper decision on the claim upon first adjudication, but rather 
requires the claimant, in a large number of cases, to exercise an 
appeal right in order to receive a proper decision on the evidence 
submitted and the merits of the claim. 

This sad fact of life has come to pass, as the night follows 
the day, since once the District Offices became aware that Hearing 
Representatives were not allowed to remand before hearing cases 
involving issues of overpayment, fact of injury, and psychiatric 
conditions, the quality of decisions issued by the District Offices 
on those issues has predictably plummeted. 

This policy is also detrimental to the claimant in another 
aspect, A case involving any of the above issues, not properly 
decided by the District Office upon initial adjudication, either 
due to error of fact or law or due to misinterpretation of or 
failure to properly consider the evidence, would, in the normal 
course of events, on appeal be remanded to the District Office by 
the Hearing Representative with specific instructions for 
evidentiary development and issuance of a de novo decision. Such de 
novo decision as instructed by the Hearing Representative 
frequently results in acceptance of the claim and payment of 
benefits. Alternatively, should the de novo decision once again be 
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adverse, the claimant may then proceed with the appeal from a 
proper decision with a narrower focus on the issues and, at least 
arguably, a more viable appeal. 

To the contrary, management policy currently in effect at 
Hearings and Review frequently requires the claimant to receive an 
improper decision from the District Office, exercise an appeal 
right, (i.e. request a hearing), wait until the hearing is 
scheduled, proceed to hearing, and await the Hearing 
Representative's decision. Unless the claimant is unusually astute 
and/or fortunate, the Hearing Representative, in most cases, will 
not be able to reverse the District Office Decision and award 
benefits, but rather will be compelled by the evidence to do what 
he or she would have done upon initial review of the record, if not 
for management's policy of . .no remands before hearing. . . " , i.e. 
vacate the District Office decision and remand the record for 
further evidentiary development and a de novo decision on the 
merits . 

The claimant, in such an all too common scenario, loses 
anywhere from 6 to 18 months (longer in some instances) in the 
process without a proper decision and the only advantage to any 
party is that the Office at large can claim that the District 
Office issued a timely (albeit improper) decision upon initial 
adjudication . 


Management at the Branch of Hearings and review is ostensibly 
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represented by the Branch Chief. However, the Director, Federal 
Employees' Compensation, who is the Branch Chief' s immediate 
superior, sits at the Branch Chief's desk, on an almost daily basis 
(a day missed is rare) , conducting an intensive review of the 
Hearing Representative's decisions which have been prepared for 
release. The Director's review frequently results in the Hearing 
Representative who issued the decision being called into the Branch 
Chief's office for a "discussion" with the Director (or in the 
Hearing Representative's absence, being issued written 
instructions) , particularly in the circumstance of a remand, either 
before or after hearing, wherein the Director compels a change or 
alteration in the decision. Should the individual Hearing 
Representative involved in such a "discussion" with the Director be 
of such age, experience, and integrity so as to decline compliance 
with the Director's expressed wishes in the matter of a particular 
decision, that Hearing Representative is then frequently subjected 
to a bureaucratic and vindictive series of instructions on issuing 
subsequent decisions which have nothing to do with the merits of 
the claim. These communications are received either directly from 
the Director, or through his amanuensis, the Branch Chief. These 
communications are then utilized by the Branch Chief in the 
performance evaluation process to the detriment of the Hearing 
Representative . 

No criticism of the District Office decision is allowed to 
appear in the Hearing Representative's decision, no matter how poor 
the quality of the decision or how instructive the criticism. The 
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policy appears to be that if the problem is not mentioned, it does 
not exist. 

The hearing process is asserted by FEC management to offer the 
claimant a viable opportunity to prevail in the matter of the claim 
on appeal. The likelihood that the injured employee will prevail on 
appeal at hearing, however, is subject to adverse influence, 
directly and indirectly in the person of the Director, FEC himself. 

Within the National Office of Workers' Compensation Programs, 
the Director, FEC, administers not only his own Office, which 
includes the Branch of Hearings and Review, but also administers 
the 11 District Offices of Workers' Compensation Programs 
throughout the country which make the initial determinations on 
Federal injury compensation claims . It is perhaps not overly 
pedantic here to reiterate the point that, on appeal, many of these 
claims from the District Offices come to hearing, and many of the 
hearing decisions are subject to the Director's influence upon the 
Hearing Representative. 

The Director of each of the 11 District Offices is under the 
supervision of the Director, FEC at the National Office, The Branch 
of Hearings and Review is also under the supervision of the 
Director, FEC. The District Directors have not only a vested 
interest in complaining to the Director, FEC about cases remanded 
by the Hearing Representatives, but also have a direct pipeline for 
venting these complaints, and as experience has demonstrated over 
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the years, are not loathe to avail themselves of the opportunity. 
When the District Directors complain about a decision of the 
Hearing Representative, the Director, FEC exerts his influence upon 
Xhe Hearing Representative to modify or alter the decision. 

It was, in fact, precisely such a scenario that led to the 
" . . - no remand before hearing. . . " policy on overpayment, fact of 
injury and psychiatric claims, as discussed above. The District 
Offices, during the 1980' s, were issuing decisions of such abysmal 
quality on those three issues that the greater majority of those 
cases on appeal were remanded by the Hearing Representatives upon 
initial review. The District Directors complained to the Director, 
FEC who, in a sense, granted injunctive relief to the District 
Directors by forbidding the Hearing Representatives from remanding 
cases involving those issues prior to hearing. 

It should carefully be noted here that this action of the 
District Directors and the Director, FEC was not based upon any 
dedication to the rights of the injured employee seeking benefits 
under the Act, nor out of any calling to a sense of altruism in the 
administration of remedial legislation. 

Rather, the number of remands before (and, to a lesser extent, 
after) hearing have a direct and indirect impact upon the 
evaluation of the performance of the District Directors, as rated 
by the Director, FEC, and upon the evaluation of the performance of 
the Director, FEC as rated by his own superiors. 
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The obvious questions which need to be asked here with regard 
to the "...no remand before hearing policy.,." are "Who benefits 
from the policy. . .who suffers from the policy?" 

Further, some employing agencies have also established their 
own "...pipeline...” to the Director, FEC. Employers dissatisfied 
with a decision of the Hearing Representative favorable to the 
claimant, for which the employer is thereby obligated to incur the 
costs of disability, medical treatment, vocational rehabilitation, 
etc., have developed the practice of maintaining a relationship 
with the Director, FEC toward the end of securing his influence 
over the Hearing Representative and/or the decision issued. It has 
become all too common for a decision issued by the Hearing 
Representative, based upon full consideration of the evidence, 
argument and testimony, favorable to the claimant, to be . .called 
back..." by the Director's Office, held for a number of months, 
before it is returned to the Hearing Representative for rewrite 
with a different conclusion, or reissued by another employee of the 
Director's Office with the result desired by the employer. 

Attorneys and union officials representing claimants to 
benefits under the Act, as well as claimants themselves, have, for 
as long as I have been a Hearing Representative, protested against 
the lack of independence of the Hearing Representative to issue a 
decision based on the evidence and argument only, rather than a 
decision consistent with Office policy, and the readily apparent 
lack of impartiality in the hearing process. 
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Attorneys and union officials, as well as many Hearing 
Representatives, have raised objection to the seemingly incestuous 
relationship between the District Offices, the employing agencies, 
and the Branch of Hearings and Review, particularly since, for the 
past several years, several claims examiners have been employed in 
the Branch. This policy has largely eliminated any sense of 
distinction between the appellate Branch of Hearings and Review and 
the District Offices at large. The claims examiners, ostensibly 
brought into the Branch to "assist" the Hearing Representatives, 
are actually performing independent adjudicatory actions, which are 
in turn subject to appeal. Recent instructions from Branch 
management to consider the convenience of the employer in 
scheduling the claimant's hearing has led to a storm of protest 
from the Hearing Representatives, including one documented 
assertion that such actions by management give credence to the to 
the widely held suspicion that "...the employers are running the 
program ..." 

Staff meetings and training sessions involving the Hearing 
Representatives have displayed one remarkably consistent theme. The 
Hearing Representatives have been repeatedly instructed that " . . .we 
are not bound..." by the normal rules of evidence, and that, in 
reference to the claimants, "...these people do not get judicial 
review. . . " The clear and consistent instruction from management has 
been that, if there is a dispute as to the facts between a claimant 
and his employer, particularly in a case involving a sanction (i.e. 
forfeiture of entitlement) , the argument of the employer should 
prevail . During these meet ings/sessions , 


the Hearing 
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Representatives have been instructed that, since the normal rules 
of evidence do not apply, " . . .unsympathetic claimants. . . " should 
not receive any consideration. 


II 


Office policy with regard to initial evidentiary development 
and adjudication at the District Office also works to the 
disadvantage of the claimant. Upon receipt of the claim, the 
District Office claims examiner writes to the claimant, advising of 
the type of evidence necessary to support the claim. The examiner 
then sets an unrealistically narrow time frame for the receipt of 
such evidence. 

In one resulting scenario, the time frame passes, the claim is 
denied (essentially for burden of proof/lack of evidence) , the 
required evidence makes its way to the claim folder after the 
denial is issued, the claimant receives the decision and requests 
a hearing, and the case is received in the Branch of Hearings and 
Review on appeal with sufficient evidence to either accept the 
claim or make a decision on the merits. 

In a second similar scenario, the claimant receives the 
decision, protests that required evidence was in fact submitted, 
and is advised by the examiner that the evidence was received too 
late to be considered and the only recourse is to appeal. In many 
such instances, the evidence is date stamped as having been 
received in the District Office either prior to or concurrent with 
the date of the decision, but apparently was "...not in file..." 
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The claimant then appeals, and the record is received in the Branch 
as above . 

(In a third, rarely occurring scenario, the examiner does 
review the evidence received after the decision is issued, and 
properly advises the claimant that the evidence is insufficient to 
establish the claim, and properly advises of the availability of 
appeal . ) 

While the Hearing Representative would presumably not see the 
cases where the examiner vacated the denial of the claim based upon 
evidence received after the decision was issued, sufficient numbers 
of cases reflecting the first two scenarios are received in the 
Branch so as to reflect a disturbing trend. 

The claimant is being required to exercise an appeal right in 
order to receive a merit decision on the claim (i.e. a decision 
based on the evidence submitted) . The initial adjudication of the 
merits of the claim is being conducted at the appellate level . 

In a rational process, the "pick and shovel work" of 
adjudication would be done at the initial (District Office) level 
and a rejection of the claim would be based on a narrow issue; 
causal relationship, performance of duty, length of disability, 
etc. The case may then proceed to hearing on that narrow, focused 
issue, toward which the evidence/argument may be directed. 

What is actually occurring, however, in an ever increasing 
number of cases in the first two scenarios above, is that, given 
the unrealistic time frames set by the District Office for the 
initial submission of evidence, the merits are not being addressed 
in the initial decision. Both the claimant and the Hearing 
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Representative are required to inclusively address all the 
evidentiary requirements for the claim on appeal and the Hearing 
representative makes the initial decision on the merits. 

Office policy with regard to the combining of case records has 
also worked to the detriment of the claimant. 

Many Federal employees with long careers suffer multiple 
injuries, particularly those who perform physical labor. In many 
such circumstances, the injuries are to the same parts of the body, 
the claimant is under the care of the same physician for more than 
one of the injuries, more than one of the injuries presents 
continuing total or partial disability, and/or the substance of the 
claim being pursued involves the ongoing combined effects of two or 
more of the injuries. In such a set of circumstances, the only fair 
and reasonable (as well as practicable) approach to the 
adjudication process is to combine the pertinent case records so 
that the claim, in its entirety, can be understood and decided. 

In March of 1991, however, the Office changed its policy with 
regard to combining records. This policy, set forth in the Office's 
own Procedure Manual, instructed the District Offices that it was 
"...occasionally necessary..." to combine case records, but that 
such combining "...should be avoided if possible..." A specific 
subsection heading in the Manual is entitled "Case Doubling Can Be 
Avoided" . {FECA Transmittal 91-22, dated March, 1991} 

During the five years in which this change in policy was in 
effect, individual Hearing Representatives protested that the 
failure of the District Offices to combine appropriate records, in 
accordance with the established policy, constituted, at best a most 
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dismal squandering of Office resources, and at worst, a seemingly 
deliberate attempt by the Office as a whole to obfuscate the 
process whereby the claimant might receive a full and fair 
adjudication of the claim. 

The policy nonetheless remained in effect. In numerous 
instances the District Offices developed, adjudicated and rejected 
claims through self imposed "tunnel vision", restricting 
consideration to the case immediately at hand only, and ignoring 
other significant and materially relevant case files. A particular 
case might come before a Hearing Representative on appeal, who, 
dependent upon the evidence contained therein, might or might not 
recognize the significance of other, uncombined files. If the 
Hearing representative is able to secure the other pertinent files 
prior to the hearing, the result is most frequently a remand to the 
District Office for consideration of all pertinent records and a 
merit decision on the claim as a whole. If the Hearing 
Representative learns of other pertinent injury files only from the 
claimant at the hearing, the result is quite frequently the same. 

In either case, the claimant has been denied entitlement to a 
decision on the entire claim as presented, the District Office, 
with official sanction, has abrogated its responsibility to address 
the entire claim presented, and the claimant is forced, once again, 
to utilize an appeal right to receive an initial and proper 
adjudication of the claim. The delay and expense visited upon the 
claimant in such circumstances is inestimable. 

This recalcitrant Office policy was not changed until 1997, 
and then only upon intervention by the Employees' Compensation 
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Appeals Board. Combining pertinent case records is now 
"... encouraged FECA Transmittal 97-10 dated February, 1997} 

During the tenure of this policy, the refusal of the District 
Offices to combine pertinent case records resulted in not only 
infliction of hardship upon the claimant and squandering of Office 
resources in general, but in my own experience, two outstanding 
examples of the folly of the policy. 

In one specific case , an injured employee received an 
overpayment of over $47,000 when payments made in one file were 
duplicated in another. 

In a second specific case, a claimant seeking benefits based 
upon the combined effects of multiple injuries has been required 
to pursue each case separately at the District Office level and to 
appeal each case separately. This claimant and his attorney have 
already appeared before multiple Hearing Representatives on 
separate cases and may well be required to repeat the process many 
times . 


Ill 


Claimants who reside in or near the urban areas where the 
District Offices are located have at least the opportunity to visit 
the Office and discuss the progress/outcome of the claim with an 
Office claims examiner on a face to face basis. Most of the injured 
employees who seek benefits under the Act, however, do not enjoy 
such access. Of the estimated two thousand hearings which I have 
held over the past seventeen and one half years, for the greater 
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majority of those claimants the hearing was the first opportunity 
to meet face to face with a Representative of the Office to discuss 
the claim. This presents the Hearing Representative with a unique 
opportunity to interact with a broad range of injured Federal 
workers from all areas of the Country, from all Federal agencies 
and from all sectors of society. From the perspective of those 
seventeen and one half years, several universal themes consistently 
emerge with regard to the injured worker's experiences with (1) the 
District Offices and (2) the employing agency. 

The claimants bitterly complain about the lack of 
responsiveness by the District Offices to telephone inquiries and 
written correspondence. They also note the frustrating complexity 
of dealing with several different claims examiners over short spans 
of time during the tenure of the claim. 

Claimants and their union representatives employed by the 
Postal Service and military facilities consistently, almost to the 
point of predictability, describe efforts by supervisors and other 
agency officials to delay (if not outright lose) injury reports, 
medical and factual evidence, and other claims documents. Agency 
requirements that claims paperwork proceed through several levels 
of an injury compensation hierarchy, it is argued, results in 
either delay of submission of required evidence to the District 
Office to the point that the claim is denied, or disappearance of 


the evidence . 
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Mr. Horn. I am now going to yield to Mr. Davis to begin the 
questioning. 

Mr. Davis. Mr. Perez, let me start with you. Are you a hearing 
representative now or are you a claims examiner? 

Mr. Perez. I have been reassi^ed to the Division of Longshore 
and Harbor Workers' Compensation, another office in the Office of 
Workers’ Compensation Programs. 

Mr. Davis. OK. But you have been both through your times? 

Mr. Perez. Yes, I started out as a claims examiner and worked 
in FECA for many years. I worked in the longshore program for 
many years and I was a hearing representative up until my reas- 
signment. 

Mr. Davis. Let me see if I understand this right, really from both 
your perspectives, it is that a lot of the claims examiners’ decisions 
are getting a high turnover rate on hearing on remand and every- 
thing else. They are driven by a different criteria to an extent to 
try to limit the number of claims, and when you go to an inde- 
pendent hearing examination, perhaps you get more information, 
take a closer look at it and come up with a little bit different direc- 
tion in many of these cases. Is that part of the frustration though, 
that the first level of review, the compensation managers who are 
looking at this, the claims examiners, are just not looking at the 
whole picture and are really driven, if not by quotas, by policies 
that make it difficult to find in favor of the claimant? 

Mr. Usher. I believe so. I believe that was my intent in pre- 
senting my testimony today, with respect to the district office. 

Mr. Davis. I think both of you — do you say the same thing, Mr. 
Perez? 

Mr. Perez. Mr. Davis, I would like to point out that the OWCP 
has elevated the timely decisionmaking process to the most impor- 
tant level. They never comment on how accurate these decisions 
are. In order to achieve a decision within 45 days, as I explained 
in my testimony, the claims examiner gets the claims, any defi- 
ciencies in the claim he writes to the claimant and asks for the ad- 
ditional information. The letter is not released the same day it is 
dated and the claimant certainly does not receive it when it is 
dated, there is a time lag in there. The regulations specifically 
state that the injured employee is entitled to at least 30 calendar 
days, which they are not getting. 

You know, Mr. Markey has indicated that the requirement for 
timely a^udications militate against granting frivolous extensions. 
Mr. Davis, this puts DFEC the division right on the horns of a di- 
lemma. If in fact, these timely adjudications within the 45 days are 
correct and based upon all of the evidence, why then are 45 percent 
of them being overturned. If in fact, the time is insufficient 

Mr. Davis. You would almost be better flipping a coin. 

Mr. Perez. Yes. If in fact the time is insufficient and the evi- 
dence comes in later, then the case is remanded after hearing, then 
there is something wrong with the time period. But either way, 
there is something wrong with the system. 

Mr. Davis. When we talk about it being remanded, are most of 
those being remanded in the employee’s favor? 

Mr. Usher. I would say that is difficult to say. It is in a sense 
in the employee’s favor if he gets a better decision first time 
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around. If the evidence has come into the file at Hearings and Re- 
view and the evidence supports the claim, the decision would be re- 
versed. But frequently the issues are more complicated than will 
allow reversal. Either the claims examiner has missed a point of 
law or new evidence has come into the file which is good enough 
to require further development, but not good enough to pay the 
claim. 

Mr. Davis. But let me ask you both this, do claims examiners 
tend to be a little harsher on employee claims than hearing exam- 
iners; is that fair to say? 

Mr. Usher. I will utilize my own words, if I may, Mr. Davis. I 
believe there is an anticlaimant bias in each of the district offices, 
based upon my experience. 

Mr. Davis. Mr. Perez, what do you think? 

Mr. Perez. Yeah. It is regrettable that there is so much work, 
so much stress, there is a bunker mentality, the claims examiners 
feel like they are being bombarded and they get in a very defensive 
mode. I do not believe these claims examiners are bad people, I do 
not think that they are making decisions to deliberately deprive 
people of benefits. * 

Mr. Davis. Do you think the timeline drives them to some ex- 
tent? 

Mr. Usher. Yes, sir. 

Mr. Perez. I think so. 

Mr. Usher. They are making timely decisions 

Mr. Davis. Because we want a fast answer, we sacrifice some- 
times a correct answer. 

Mr. Perez. Yes, I think that is correct. These time standards just 
cut the claim off. 

Mr. Davis. Let me ask something we have found out in my own 
observation. Is there a huge turnover on claims examiners? Do they 
sit there for many years or are they usually looking for something 
else to do? 

Mr. Usher. There is a huge turnover. 

Mr. Davis. And that has got to hurt. If you have got someone 
who has done this for 20 years and gets an understanding of the 
rules and the regulations and what is likely to be remanded, you 
are likely to get a different set of decisions than somebody who is 
here for a short period of time and is going to be judged more on 
how quickly they move their docket along than 

Mr. Usher. That is precisely the point. The claims examiners 
have figured out what management wants, management wants 
timely decisions. So they get timely decisions. 

With regard to your point about retention of the employees, the 
people in my experience that you would want to retain are the first 
people to leave, and the people you would want to leave are the 
people who stay. 

Mr. Davis. Quickly, what can we do to improve that? 

Mr. Usher. I am sorry? 

Mr. Davis. What is the GS level we are talking about for most 
of these examiners? 

Mr. Usher. Claims examiners in the districts, I believe start at 
grade 5 and go to grade 11 journeyman. There is a grade 12 
supervisor 
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Mr. Davis. A grade 5 could be making a decision in other words? 

Mr. Usher. Theoretically on certain issues of limited complexity, 
at first, until they progress through the chain of command. But I 
will tell you, Mr. Davis, that is not what happened with me as a 
grade 5 in the Boston district office. I was making decisions on 
death claims. 

Mr. Perez. Mr. Davis, there is a June 29 letter which was sent 
by claims examiners in the Chicago district office. They indicate 
that in the last 12 months, 27 people have left this office, and that 
is a very high turnover rate. 

Mr. Davis. Out of how many does the office have? 

Mr. Perez. I do not know that exact number, but I am sure we 
could provide that. In the union magazine for the National Council 
of Field Labor Locals, it describes OWCP as DOL’s own sweatshop, 
and there have been many letters written by claims examiners who 
are very unhappy with the working conditions in the district of- 
fices. Essentially a sweatshop where people are on quotas and pro- 
ductions. This was brought to management's attention and they es- 
sentially blew off the concerns of the employees. 

[The information referred to follows:] 



142 


June29,1998 

U.S. Senator Carol Mosley-Braun 
708 Hart Senate Office Bldg 
Washington, D C, 20510-1303 

Dedr Senator Mosely-Braun, 



We the employees of the Chicago,!!. Office of the U .S.Dept of Labor - OWCP, need your help. 
We’ve enclosed copies of letters that appeared in the NCFLL Courier(Union Newsletter). The 
Chicago OWCP office is just as bad, if not worse. No one in the Chicago office would have dared 
to have written letters like that and signed their names! All the hypocrisies mentioned in the letters 
hold very true for the Chicago office. 


We have management that show blatant fisvoritism and make decisions based on personal 
preferences. In the last 12 months, 27 people left this office. This is not counting the contract 
people that have left. They are too numerous to keep track of We have an RD that simply lets 
supervisors do whatever they want. There is no such thing as “team” work here. It’s management 
versus the employees. The supervisors don’t get their work done, they simply pass it on to 
employees under them to do. Then these employees fall behind in their work and then are 
penalized. 

A congressional investigation of OWCP must be done to expose and change these work 
conditions! 


Thank you for any help. It will be appreciated. 

OWCP employees 

CC;S. HaIlmark,U S.DOL 
T. Markey, U.S. DOL 
Speaker of the House, U.S. Congress 



143 


Letters to the Editor 


Denver Speaks Out 

I just fuiished reading and discussing with my co-wmkers. the amcle 
•n the March. 1998 Couner. Ovenll. the article brought out the office’s 
feelings on the workload and woekplace here in Denver. Although the 
article did not bring out the fact chat the journey level examiners are 
only GS-1 Is, this is the most pressing issue here in Denver. 

it was inieresaing to note that another office in OOL, as pointed out 
in aiHMhcr article in the same newsletter, reponed more DOL employees 
being upgraded. 

As the UM paftacc in an office without a sieward. most of the claims 
staff comes to me with their concerns. I share their concern that DOL 
has continued to overlook OWCP Cliiims Examiners for upgrade to G5' 
12. The work is ai the leu-M very challenging. The workload is stifling. 
The workplace is an occupaucnal injury waiting to happen. 

We. the claim staff, fully support any efforts of the NCFLL to push 
for upgrading. Most of my co-workers have expressed an interest in 
doing whatever it lakes to get this accomplished. (Some. I think are 
afnid to say anything they perceive as being mwblc-making.) 

Again, thanks fur helping bring this sitoauon Co (he forefrom. 

John L SmIUvom, UM Partner 
CUoBU Examintr^ Dtmtr OWCP 


Hypocrisy 

Thank you! Thank you! Thank you for your wonderful ankle in the 
NCnX Courier. You are riglu on target but unfonunalcly you have 
mcsely touched the lip of the icebeig. What about the soiism. racism, 
ptefereotul management practices and incompetcocy in the supervisory 
staff that arc rndemk to OWCP’’ These are things that cmployMs in the 
Denver office have to deal with on a daily basis in addition to being 
swamped with an onrealislic caseload. Morale! We simply don’t know 
whal Ihe word mcaos anymore. The union needs to push for a 
congressional investigation of OWCP nationwide. This is the only way 
10 expose, to the entire country, what a sham the "DOL Model 
Workplace" is Isn’t i( anraung that DOL. the agency that penalizes the 
private sector for abusing their employees, allows the abuse of their 
own employees to gp unchecked. What hypocrisy! 

Paula Brieding 


Don’t Forget 

1 was happy lo see OWCP finally receive recognition for the 
"Important Work" performed. ( was surprised FECA’s red 
headed slqxdtild, OWCP Longshore Division, was not 
mentioned. Despite budget reductions and loss of personnel due 
to aitrilion. the Longshore Division performance remains 
outstanding. Oh yes, I forgot to nnention each claims examiner 
mainutns over 1 ,000 (one thousand) lost time cases. Move over 
FECA. 

Michael Brewer 
OWCP/LAH 


Hold Management Accountable 

Bravo! As a GS- 1 1 Gaims Exanutter employed in the Derive 
OWCP office for nearly 10 years (and a federal employee for 
alittosi 18 years) it is about time for this program to be held 
accountable for what it does to its own federal workers and hou 
it nnanages benefits program. Since you have let part of the cat 
out of the bag. let’s release the whole animal. 

Our union needs to request a congressional investigation of 
OWCP nationwide in order to expose that the DOL model 
workplace is nothing but a lie. Not only are workers 
overwhelmed with the volume of work (and not even rewarded 
for such overwork with GS- 12 level pay) we deal with racism 
and sexism, preferetttial management pfacticcs, unfair labor 
practices, incompeteacy of Ihe managers (in this office there an 
three Claims sections, each with a GS- 1 3 "supervising" four to 
eight Claims Examiners, most of whom are journey level GS- 
i 1 s) intolerable and hostile working conditions, the "good ole 
boy network", the manipulation of data used by management tr 
report to Congress, a program ninning rampant with abuse of 
benefits, etc. Each of these very illegal activities .should he 
revealed to Congress and the American taxpayers. This is not ll 
way the streamlined and improved federal government i.s 
supposed to work. This is actually a graphic example of how 
w«k and workers should not be maiuged. In fact, if private 
industry were to manage a business like this program operates, 
they'd go bust. 

The lop level managers of this program, io include regional 
and district directors, are pan of the sham and should be held 
accouniable for the abuse and mi.smanagemeni of this program 
No more lying and cheating, and covering up. Please, help! 

Kim Macklin 

E-Mail Addresses 

Would it be possible (o list (he e-nuul addresses for each cxccutivt 
conunioee member and each VP in the courier under their addresses i 
phone numbers? I think it should be a pan of (heir name and address 
because each of (hem has an e-mail address 
Rosalyn Bradley 


.Good Suggestion 

" D i m i n ii iii ffi * 


Address letters to the editor to: Editor, NCFLL Courier, C/Q 
Keaefick Communications. 141 East Lake Dr. Annapolis, MC 
214503. E-mail: gregkl41^aol.com 
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300 OFCCP EOSs 
to Move to GS 12 


A rt estimated 70 percent of Equal Opportunity 
Specialists employed by the Office of Federal 
Contract Compliance Programs (OFCCP) became 
eligible for promotions to GS-12 in mid-March as a result 
of efforts by the NCFLL. Individual EOS personnel will 
have to demonstrate the ability to perform at the Grade 12 
level and have time in grade in order to move into the GS- 
12 level. 


See ‘Union Wins,' page 3 



Nniiodal Council of Field Labor Locals, AFCE/AFL-CIO 


Courier 

.1 l,» \.i I xj.ir^h 


OWCP: DOL’s Own Sweatshop 


"DOL doesn't have to go far to 
find sweatshops. Management can 
visit any of the nine OWCPotfices 
nationwide." declares Frank Dancy. 
NCFLL Vice President in Jackson- 
ville. FL.. whose territory includes 
one of the most desultory OWCP 
shops in the nation. 

Hundreds of cases come through 
the door at Jacksonville each day. 
The new ones are stacked on top of 
the average caseloads numbering in 
the hundreds for each of the 80 
claims examiners at that location. 


See ‘OWCP,’ page 4 



Council Meets With Harnage 

Review Organizing Opportunities 


O rganizing opponunities and 
support for AFGE political 
action programs were key 
topics when the Executive Board of the 
National Council met with AFGE 
President Bobby Harnage for a wide- 
ranging day-long session on February 6. 

Harnage invited the Council to meet 
with him and key headquarters staff as 
pan of the transition program Homage 
launched shortly after he was sworn in 
to fill the remainder of the late John 
Sturdivant's term. 

Harnage encouraged the Council to 
develop an organizing plan to qualify for 
organizing grants in line with the 
program adopted by the AFGE Conven- 


tion in Anaheim last year. 

The NCFLL delegation was headed 
by Executive Vice President Ron 
Yarman. “President Harnage has 
indicated that he wants to establish 
additional roles for Councils within 
AFGE,” Yarman said. 

The Council expects to produce an 
organizing plan which will include 
largeled DOL agencies and specially- 
crafted me.ssagcs to be mailed to the 
homes of workers. Those plans will be 
coupled with the tried and true organiz- 
ing techniques that AFGE has been 
using for a long time, such as lunch and 
learn sessions, Yarman said. 

The Council officers took the 


opportunity to make their individual 
contributions to the AFGE Political 
Action Committee, with individual 
officers contributing up to $500 in 
personal checks to the union's fund. 

Yarman, who contributed $500 to the 
AFGE PAC out of his pocket, said the 
union's top officers have made it a 
practice to make sizable annual contri- 
butions to AFGE/PAC. “We are proud to 
set the example for NCFLL members. 
We couldn’t expect them to support the 
program if we were not already doing so 
ourselves," 

The NCFLL has issued a call to all 


See ‘Council Seeks,’ page 3 
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OWCP: A Neglected Agency Doing 
Important Work Under Trying Conditions 

‘OWCP* from page 1 


“The work here is tedious and made 
more so by its precise and legal nature," 
Dancy says, adding. “Claims examiners 
are required to be proficient in the 
interpretation of legal and medical 
documents and to possess extraordinary 
administrative, organizational and 
communications skills." 

Claims examiners operate m near 
obscurity because they service injured 
federaJ workers, a constituency that 
doesn't have many friends in high places, 
either. 

Regardless of location, OWCP 
workers’ complaints have a familiar ring 


working logeiher 
on one of the 
recurrent 
problems at 
OWCP: the 
proliferation of 
paper. That 
problem has been 
made a pnority 
of reinvention at 
the agency by 
OWCP Adminis- 
trator Shelby 
Hallmark. 
Jackson said 



of hopelessness and resignation Hallmark has Jacksonville cubicle. 


“Claims Examiners face impossible 
backlogs. Offices are crammed with 
paper and cramped together," said Roger 
Jackson, NCFLL Vice President in 
Kansas City where another major OWCP 
office is located. In addition to iis 
geographic work load, the Kansas City 


authorized Dancy 

to assign union stewards to work with 
management to develop a smoothing 
process for handling claims. 

DOL recently indicated an increased 
interest in making some other changes 
within OWCP after DOL Deputy Secretary 


cubicles that is the regional office of 
OWCP m San Francisco. She appeared 
struck by the tiny workstations, the 
mountains of paper and the union's 
depiction of stresses that accompany 
this work. 

Local Vice President Mike Powers 


office handles all DOL compensation Kitty Higgins toured the San Francisco and Chief Steward Barbara Brandt 

claims. OWCP operation. The deputy accepted the accompanied Higgins on the tour. 

The union and management are union’s inviuiiion to tour the warren of \ 


In OWCP From Frying Pan to Fire 

New Assignment System Makes Work ‘Intolerable’ 


Solving problems always looks easy 
from the lop levels of management. At 
the workaday level, where people like 
Claims Examiner Edward Gugliucci toil, 
solutions from on high (.an sometimes be 
worse than the problems ihey are 
intended to soLe 

A recent OWCP decision to take away 
local management's discretion in assign- 
ing cases to claims exammers is a case in 
point. A quick tour of any OWCP oftice 
provides a convincing argument that 
cooperation and adaptation between local 
management and union representatives is 
a good idea. Yet, top management has 
apparently decided to can that idea and 
go for the old, discredited option of 
sending orders down from on htgh 

Gugliucci works at OWCP’s Colum- 
bus, Ohio office where he, like hundreds 


of his colleagues nationwide, deals with 
compensation claims from federal workers. 
As Gugliucci and others explain it, there 
are two categories of claims — traumatic 
injuries, which are typically car accidents, 
falls, or injuries related to obvious, specific 
events; and occupational conditions — 
more difficult and time-consuming cases 
— related to exposure to environmental 
conditions, such as overuse of limbs, heart 
conditions, or long-term damage where the 
connection between the work environment 
and the employee’s medical problems are 
more difficult to document. 

Recently. OWCP offices nationwide 
received an edict that, undoubtedly, wa.s 
intended to smooth out the workflow and 
permit the agency to move to a totally 
automated system of work assignments. 
Trouble is, as Gugliucci explained, the 


effect was the reverse. 

Top management in Washington told 
local managers that they would no 
longer be permitted to use their own 
discretion and assign cases in packages 
with proportionate numbers of complex 
and simple cases mixed together. The 
old practice assured that individual 
claims examiners could expect a 
standardized work load The new 
practice is supposed to be totally 
random. Each case is assigned to the 
next examiner in tine, regardless of the 
complexity of the case, or the workload 
facing an individual examiner 

“This new strategy will unfairly 
burden CEs and create an intolerable 
work environment. Hell, it isn’t so great 
working here to begin with, " Gugliucci 
says. 
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Mr. Davis. I think what we need to hear, and we will hear from 
management later — what we need to hear is if they do not have the 
resources, we have got to make up our mind, do we give them the 
resources? This may be resource driven and we are getting just a 
series of decisions here that are not fair. That may be part of the 
problem, we will find out as we move forward. 

Mr. Usher. I have always felt that in my experience. 

Mr. Davis. Well, you have been around for a long time, you have 
been doing this for a long time at different levels. How have you 
seen this getting better or worse over the last decade? 

Mr. Usher. I think some changes have been made that have had 
an impact upon the office’s ability to handle greater number of 
cases. I have seen no changes that enable the process to function 
more fairly for all employees. They do more for some but not for 
all. 

Mr, Davis. Let me ask about these computer deliveries. We 
talked about some of this is computer driven, I think. To some ex- 
tent then how you fill out your claim, how you actually fill it out 
and the boxes you check or however you do this is going to dictate 
the outcome? 

Mr. Perez. Well, the fact of the matter is that the majority of 
injuries are not serious and they can be looked at based upon the 
evidence on the form. You know, the OWCP is rel 3 dng on the judg- 
ment of the employing agencies. The emplo^dng agency, if they do 
not dispute the case and it involves no lost time or a small amount 
of time, well the office does not look at that until a dispute comes 
up later. So when the case comes in, if all the data is on the injury 
report, they code it as, previously, administratively unreviewed, 
but now they have changed that for political purposes to say ad- 
ministratively review. That case goes directly to the file, it does not 
even go to a claims examiner. 

Mr. Davis. Go ahead. 

Mr. Usher. Thank you, sir. There are many instances too where 
the employing agency, whether by accident or design, provides the 
injured employee with the wrong form, which just delays the proc- 
ess interminabW. 

Mr. Davis. Of course. Let me ask this. What percent of the 
claims that you see, that go up to the appeal, the hearing level, are 
really without merit? 

Mr. Usher. Well, I am assigned 315 cases a year. 

Mr. Davis. We talked about fraud, that is a different issue, that 
is a higher level, but sometimes people will file things for — it is not 
fraudulent, but it really does not have merit once you look at it. 
Just a ball park. 

Mr. Usher. I would take the standard if somebody takes the 
trouble to sign an affidavit that contains criminal penalties on a 
notice and claim form, they believe they have a valid claim. Wheth- 
er I share that belief or not is another story. I would say that the 
system is cluttered, really cluttered to a large extent by claims for 
psychiatric illness that are not due to the employment, but they are 
due to the emplo 3 nnent as a whole including the employee’s life cir- 
cumstances that he brings into his employer’s ambit. 

We spend a lot of time on those type of claims and they tend to 
be time-consuming, particularly on appeal because the attorneys 
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have figured out that they are not going to get the type of decision 
at the district office that they are going to get at Hearings and Re- 
view. They are going to get into a small room with one individual, 
a court reporter and they can look them right in the eye and they 
can have at least an hour, more if they need it, to make their best 
argument on the claim. That is how Hearings and Review is im- 
pacted by that caseload. 

Mr. Davis. Is there any gaming on the psychiatric, as you look 
at that, where people are finding a system where they can get ben- 
efits that maybe the statute 

Mr. Usher. No, the psychiatric claims are extremely difficult to 
prove, under the guidelines issued by the Appeals Board, which in 
effect is our supreme court, since the cases do not go anywhere 
else. 

Mr. Davis. Right. 

Mr. Usher. There is some really straight-forward guidance on 
how you apply — what the evidentiary tests are and how you apply 
those tests to the factual and medical evidence. And a psychiatric 
claim is very difficult to establish. 

I will tell you this also, sir. It is a very difficult claim to deny 
because you have to consider all the evidence, if you do not want 
to give an appearance that you just are looking at the case and say- 
ing no, it is no good. These types of cases tend to grow, they tend 
to grow from perhaps an inch thick at the district office to some- 
times a foot or 2 feet thick on appeal, when the people want to get 
everything they can into the record in support of their position. 
Those decisions are very time-consuming. 

Do I see out and out fraud? Yes. Do I see it every time I go to 
a particular city? No. But I do not see — there is enough fraud cer- 
tainly in the program, human nature being what it is, that we 
should be concerned about it and should address it, but I do not 
see that as the major problem with this program. 

Mr. Davis. The major problem I glean from both your testi- 
monies is that in the district offices, first time up, the claims exam- 
iners just are not getting all — ^they are driven by the time instead 
of sometimes by — if they had a little longer, they had other things, 
giving a fair decision. And you see a lot of that on the hearings 
that you do. 

Mr. Usher. Yes, sir, I do. 

Mr. Davis. And you could do 100 things to try to change this and 
maybe make this better, maybe we could all agree, but one thing 
that we could do better is to try to get the cases at that level better 
examined and get a better decisionmaking process. Is that a 
fair 

Mr. Usher. That would be my first step, sir. Extend those time 
limits and give the people the chance to get their evidence into the 
file and have the initial adjudicator make the initial decision on the 
merits of the claim. 

Mr. Davis. Make a better decision, then you may not get as 
many hearings. 

Mr. Usher. They may not pay the claim, but then if the claimant 
decides to take that issue to appeal, he then has an hour of focus. 
It is denied on one aspect or another of a particular claim, but not 
on all of them, not lack of evidence. 
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Mr. Davis. You know, I was the head of our county government 
in Fairfax before I came to Congress and we had a lot of different 
boards and agencies and of course, from a county perspective, you 
always wanted to pay out as little as you could because it had 
budgetary impact. But we learned over the longer period that if 
you handled these cases right below, you get a reputation after 
awhile that the decisions are good and you build on that track 
record. It sounds like we do not have that track record right now 
with the current 

Mr. Usher. It is 180 degrees opposite, sir. There is no emphasis 
on doing the job right the first time. 

Mr. Davis. So they do not get any credit when it comes to the 
benefit of the doubt, we made this decision, we are likely to be 
right — from your experience. 

Mr. Usher. I would think so, sir. 

Mr. Davis. Mr. Perez, do you concur with that? 

Mr. Perez. Yeah. You know, in addition to changing the time- 
frames, I think there should be more specific guidance given to 
claims examiners about the relative burdens involved in proving 
their case. The act and its remedial legislation, the case law con- 
sistently states it should be liberally and broadly construed in favor 
of the claimant. That is not to say you should give away the store. 
However, most of these injured employees are blue collar workers, 
they are not articulate in writing. And I think the office — and that 
is well established by case law — is in a position where they are 
supposed to help the injured employee perfect their claim. 

Mr. Davis. Do most of them have attorneys by the time they get 
to your level? 

Mr. Perez. Well, the office practice discourages that. 

Mr. Davis. So a lot do not, a lot of them are just up there on 
their own. 

Mr. Perez. Yes. 

Mr. Usher. Yes, sir. 

Mr. Davis. I have got a lot of other questions, but I am going to 
give Mr. Horn a chance to go through this, and we have other pan- 
els too. But let me just say to both of you I appreciate you coming 
forward and sharing your views with us. 

Mr. Horn. Let me follow up on Mr. Davis' last question. Based 
on your experience, take me up the hierarchy as to the filing of the 
claim and how many days you feel would be appropriate based on 
your experience. Let us start with step one. 

Mr. I^REZ. Well, in one of my recommendations to the office, Mr. 
Chairman, I suggested they do a survey to find out exactly how 
long it takes. I do not really know. I do know that 45 days is not 
sufficient, based upon the number of prehearing remands. 

Mr. Horn. Is it 45 working days or 45 calendar days? 

Mr. Perez. Calendar days. 

Mr. Horn. Calendar days. 

Mr. Perez. I do not believe that is sufficient and I believe there 
should be an opportunity for extensions on this. You know, if some- 
one gets an attorney and the attorney says well, I need a little 
more time, the office says no, we are not going to give you an ex- 
tension. Well, that is plainly wrong. I cannot see why they are 
rushing these things to judgment. 
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Mr, Horn. OK, it is 45 days to file your claim after the incident? 

Mr, Perez. No, you are supposed to file written notice of injxiry 
with your supervisor within 30 days and normally that occurs. You 
notify your supervisor, he gives you the form, you file a notice of 
injury, give it to the employer, the employer submits it to the 
OWCP ^strict office, it comes to the district office, it goes through 
the computer check which we talked about before. If it is non- 
serious, it goes to the file and just sits there. If it is more serious, 
it gets assigned to a claims examiner in this quality case manage- 
ment project. They develop the evidence, they render a decision 
and then the claimant has various appeal rights — request a hear- 
ing, request an appeal to the Employees Compensation Appeals 
Board, or he or she can request reconsideration. At that point, the 
case diverges based upon what appellant 

Mr. Horn. Well at the beginning then of this process, how many 
days have elapsed, which includes the employer, the Federal agen- 
c/s right to append their particular version of the situation? 

Mr. Usher. That varies I believe widely. Some employers are 
scrupulous about getting the notice of injury to the district office 
in a timely manner. Others unfortunately are not so scrupulous. 

The timeframe for office reaction to a notice and claim form can 
only run realistically from the time the office receives the notice 
and claim form. There may be other avenues to prompt the employ- 
ing agencies to get it to the office more quickly. 

Mr. Horn. OK. Now is that within the 45 days or is that post 
the 45 days? 

Mr. Usher. Frankly, Mr, Chairman, I do not know. I do not man- 
age the program. 

Mr. Horn. We will get it from the administration, but I am just 
curious since you are in a key part of this 

Mr. Usher. I would think it begins upon receipt of the notice and 
claim in the district office. 

Mr. Horn. OK. That is when the clock starts running. 

Mr. Usher. I would think so, sir. 

Mr. Horn. All right. Now at that point, they can mark that they 
want a hearing officer or what, do they try to go directly to the 
Compensation Board? What is the choice there, is it based on se- 
verity of injury? 

Mr. Usher. The CA-1, the notice of injury, hits the district of- 
fice. 

Mr. Horn. Right. 

Mr. Usher. It then requires adjudication by an office claims ex- 
aminer or, as we have seen, if the right boxes are checked on the 
form, it is just put in the file as not a serious type of injury that 
requires attention. The claims examiner will then write a letter to 
the injured employee saying all right, this is the type of factual evi- 
dence you need to prove your claim, this is the type of medical evi- 
dence you need. You have 14 days to submit that. Now unfortu- 
nately, the claims examiner's letter, if my experience is any ^ide, 
will go into a bin with every other claims examiner’s letters, sitting 
on the floor of the district office. Then it will probably be carried 
downstairs in the Federal building to the main post office or the 
main mail facility in that Federal building. So that by the time it 



150 


gets into the actual mail delivery system, the injured employee has 
probably lost several days already. 

Then let us say the injured employee gets his letter and he goes 
to his doctor and he gets his doctor’s report and he sits down and 
he answers the examiner’s questions and he puts them in an enve- 
lope and he mails it back to the district office. The reverse holds 
true, it may come into a post office box or a central mail facility 
with every other piece of mail coming into the district office that 
day and by the time it gets distributed to the office examiner, the 
14 days may have elapsed — in fact, they frequently have. 

Mr. Horn. Well, I can understand that and we will ask the ad- 
ministration the same questions. 

So then what are our options here, going to the full Board or a 
hearing examiner? 

Mr. Usher. The next step for the injured employee if his claim 
is denied is to either request reconsideration, a hearing, a written 
record review or take the case to the Employees Compensation Ap- 
peals Board. What happens frequently is the case comes across a 
hearing officer’s desk and there is the evidence, there is the evi- 
dence sufficient not only to adjudicate the claim on its merits, but 
to pay the claim. And it has been 6 to 8 months at this point since 
the office has received the notice and claim form. And the injured 
employee has to make whatever arrangements he can possibly 
make to cover any period of absence from work that was caused by 
the injury or any medical expenses that have been incurred by the 
injury, for a missing piece of paper that should have been received 
and adjudicated on the first go-around on the case. 

Mr. Horn. Now do you find as hearing examiners, there is any 
attempt made by the administration of this program to take into 
account just what you are telling me? Because it is just common 
sense how you set up a management hierarchy and get people’s 
paper processed in a fair and equitable way. 

Mr. Usher. To answer your question, Mr. Chairman, I have not 
seen any such efforts. 

Mr. Horn. And you have been there through three or four dif- 
ferent administrations? 

Mr. Usher. Yes, Presidential administrations. 

Mr. Horn. So it does not seem to matter whether they are Demo- 
crats or Republicans, liberals or conservatives, they just act the 
same way? 

Mr. Usher. I do not believe this is a political problem, Mr. Chair- 
man. This is just a workload problem and a management problem 
addressing the workload. 

Mr. Horn. Well, what is the trigger that sends that claim into 
the full Board as opposed to a hearing examiner? 

Mr. Usher. The claimant’s request. He has 

Mr. Horn. That alone triggers it? 

Mr. Usher. He has a variety of appeal rights he can take. Nor- 
mally, in the normal course of events, the claimant would want to 
have a hearing Brst because he can come and sit down and look 
at someone face-to-face, which he may not have the opportunity to 
do unless he lives in a large urban area serviced by a district office. 
But frequently the hearing gives him the opportunity to come in 
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and sit down, even if it is off the record. We can resolve a lot of 
these problems off the record, and we do resolve them. 

But it is an evidentiary hearing. He can come in, he can discuss 
what is the reason that this claim was denied. You can tell him, 
lack of medical evidence, your doctor did not address the question 
of causal relationship; or lack of factual evidence, you have not es- 
tablished what went on in your workplace that caused your condi- 
tion. He can have the record held open by the hearing officer for 
30 days after the hearing. This is an evidentiary hearing, he has 
had the opportunity to remedy the defects in his claim. 

If at that point, the hearing officer is unable to write a favorable 
decision, he can then go to the Board. Now the Board will not ac- 
cept new evidence. Their rules of procedure preclude accepting new 
evidence. 

Mr. Horn. Even that that came up when he was talking to a 
hearing examiner? 

Mr. Usher. No, it would be the hearing officer’s decision that is 
before the Board, to include the full hearing record that served as 
the basis for that decision. 

Mr. Horn. Oh, OK. Now compare the hearing examiner in this 
particular agency with what you know about administrative law 
judges’ practice in other agencies of the Federal Government? How 
parallel is the hearing examiner role to an administrative judge 
role? 

Mr. Usher. In many ways, similar. In one very remarkable re- 
spect, dissimilar, sir. The hearing representative gets 315 cases a 
year, gets no clerical help and has no assistants to assist in the 
preparation of the decisions. 

Mr. Perez. Mr. Chairman, I would like to point out that these 
hearings are not held in accordance with the Administrative Proce- 
dure Act and those rules do not apply. That is probably the most 
significant distinction between hearing representatives and admin- 
istrative law judges, is the formality of the process. 

Mr. Horn. Now in the case of administrative law judges and 
hearing examiners, you noted earlier and we all know that the arti- 
cle 3 judiciary have a number of things you do not have, such as 
tenure for life, and yours is on an appointment or what? What is 
your situation? Are they pleasure appointments? 

Mr. Usher. You are selected for a position — ^you apply for and 
are selected for a position as you would be for any other position. 
It is carried under the claims examiner series, but it is paid at a 
higher grade level. 

Mr. Horn. It is under the civil service? 

Mr. Usher. Yes, sir. 

Mr. Horn. And so you would have the protections of the civil 
service. 

Mr. Usher. Yes, sir. 

Mr. Horn. Could you be fired by anyone within the agency, and 
if so, who would have that authority? 

Mr. Usher. That is an interesting question, Mr. Chairman. I 
have been fired. [Laughter.] 

I was fired by the Director for Federal Employees Compensation. 

Mr. Horn. And then what? 
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Mr. Usher. I am still on the payroll through the 17th of this 
month. If and when the action becomes final, I will take appro- 
priate action to protect my own interests, sir. 

Mr. Horn. Now, have any other hearing examiners been fired? 

Mr. Usher. No, several have been transferred. 

Mr. Horn. Transferred to what? 

Mr. Usher. To policy positions in the national office itself. 

Mr. Horn. I see. Is that a promotion or a demotion? 

Mr. Usher. You could look at that both ways. 

Mr. Horn. If it is in Bozeman, MT, maybe it is a demotion. 

Mr. Usher. It is certainly a reduction in the workload. 

Mr. Horn. Yeah. 

Mr. Usher. If you have any pride in the work that you do, and 
a sense of integrity, then it is definitely not a promotion. 

Mr. Horn. So in essence, when you receive that hearing exam- 
iner appointment, you are like a career civil servant in the position. 
Now is there ever a grade raise that goes on, or are you at a set 
salary with practically what you entered? 

Mr. Usher. The position is a 12/13. You enter as a grade 12 and 
presumably based upon performance, you achieve the full journey- 
man level of the position. 

Mr. Horn. OK, now is there anything else besides — and you are 
saying perhaps the administrative law procedures ought to 

^j&r. Perez. I eun not necessarily advocating that because, you 
know, under — and as I discuss in my testimony, claims are handled 
under the true doubt rule smd there has been litigation in two 
other acts administered by OWCP which indicates that under the 
Administrative Procedure Act, the true doubt rule is inconsistent 
with the relative burdens of proof allocated by the Administrative 
Procedure Act. I think that the Federal Employees Compensation 
Act was designed to be less formal, because in reality many of 
these workers are not that sophisticated and the office is supposed 
to be in a situation where they are to assist the claimant in per- 
fecting his or her claim. 

I think to put in the Administrative Procedures Act, formal hear- 
ing procedures, would make it more complicated, it would make it 
more adversarial because the office could no longer then only look 
at the claim from the claimant’s perspective, they would have to 
consider evidence from the agency, hearings would become more 
adversarial than they already are. 

Mr. Horn. So it would require an attorney to be present for one 
of the parties and that would lead to expense, or what? 

Mr. Perez. Well, the expense is normally, under the American 
rule, borne by the individual parties, there is no fee shifting. But 
yes, it would make them much more adversarial, much more com- 
plicated, and I think much more time-consuming. 

Mr. Horn. If the claimant comes with an attorney, what are the 
rules in terms of the agency, do they then have someone from the 
general counsel’s office sit in on the hearing, or what? 

Mr. Perez. It depends. 

Mr. Usher. They can. Normally, the agency will send a per- 
sonnel specialist or someone who works for the Eigency in the field 
of injtiry compensation. But if you get into the area of a claim for 
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an emotional disability and there is also an EEO complaint with 
liability pending on the part of the employer perhaps under a dif- 
ferent venue, frequently we will see an attorney from the employ- 
ing agency come, just to protect the employing agency’s rights. But 
the attorney in that situation only observes the workers’ compensa- 
tion hearing and receives a copy of the transcript. 

Mr. Horn. So it is not an attorney from the Office of Solicitor 
in the Department of Labor, it is from where — ^the agency where 
the injury occurred. 

Mr. Usher. That would be the situation, Mr. Chairman. 

Mr. Horn. Go ahead, Mr. Davis, please. 

Mr. Davis. What is the GS rating for the hearing examiners? 

Mr. Usher. The hearing representative? 

Mr. Davis. Yes. 

Mr. Usher. GS- 12/13. 

Mr. Davis. So you are 12 and 13 and the decisions you are re- 
viewing were made anywhere from 5 to 11, basically? 

Mr. Usher. In some cases grade 13’s, in some cases it could be 
the regional Director who may be a grade 15 or 14. 

Mr. Davis. You can review that as well, OK. 

Mr. Usher. It just depends on who signed the decision. Usually 
it is either a claims examiner, which would go through grade 11, 
or a supervisor in the district office, which would be either a grade 
12 or grade 13. 

Mr. Davis. Mr. Perez, explain to me the 72 percent of traumatic 
lost time cases were processed without claims examiner reviews. 
Can you explain what you mean by that? 

Mr. Perez. That is a statement that comes from OWCFs own re- 
port. In their fiscal year 1992 annual report, the office, you know, 
talked about new procedures they were introducing to lighten the 
claims examiner’s workload. When the case is created, you know, 
the person who is creating the case, looks at it to see if there is 
information on it and then when the case is created, it is assigned 
a computer code. The computer code for these cases, these uncom- 
plicated, no lost time or minor lost time cases, get this code which 
was called administratively unreviewed. 

Mr. Davis. The code then cranks out what should happen to it? 

Mr. Perez. Yeah, it determines 

Mr. Davis. Dollar amount, time, whatever 

Mr. Perez. $1,600 medical bill limit and controversion. The case 
then goes to the file, for instance. If there is no further activity in 
the case, it just is quietly closed. If, for instance, medical bills ex- 
ceed $1,500, a code comes up and it is sent to a claims examiner 
for review. 

Mr. Davis. If I wanted to appeal that, I could do that? 

Mr. Perez. Well, since — only the claimant has right of appeal. 
Normally you would only appeal an adverse decision, and if your 
case was not being disapproved, you would have no real basis for 
appeal. That is one of the technicalities here. You may only appeal 
a formal decision, one in which the Secretary or his designee has 
made findings of fact and issued a written decision with appeal 
rights. Those are the only kinds of decisions you can appeal. 

Mr. Davis. OK, but if this is a minor case, I get my fingers 
mashed, I have to go and do it, I am back to work, lose a week’s 
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time, send it in, the computer cranks. If I do not like the result of 
that as a claimant though, I have the right to move up, 

Mr. Perez. Oh, sure. I mean, for instance, you smash your finger 
and 6 months later you realize that you have some traumatic ar- 
thritis, you do not have full use of the thumb. You can file a claim 
for what is called schedule award, and yes 

Mr. Davis. So I have my right to pursue it and the computer is 
really just an efficient way of trying to get rid of— take some cases 
away from claims examiners that do not need to look at them. 

Mr. Perez. Yeah, there is nothing wrong with that. But certainly 
creating the impression that these are being approved is really not 
correct. 

Mr. Davis. Well, they are 

Mr. Perez. They have not been disapproved. 

Mr. Davis. Yeah. Well, they are approved automatically. I mean, 
they have a procedure where they do not have to waste a claims 
examiner^s time. 

Mr. Usher. Where that procedure does not work is where the 
medical billing exceeds $1,500. And the district offices there have 
a tendency to — what would happen in that case is the bills would 
come in, they have already reached the limit that they can pay 
without looking at the merits of the claim. They then sit down, now 
they have to look at the merits of the claim 6 months later. So now 
the claimant receives a letter from the claims examiner, and what 
they are trying to do there is adjudicate the claim that should have 
been adjudicated the first time it came through the door. It is much 
more difficult for the employee to establish his entitlement there. 

Yes, there is a significant argument to be made for handling that 
number of cases in that fashion. But when those cases that are not 
going to stay administratively closed resurface, they are significant 
problems to handle. 

Mr. Davis. I was intrigued by one thing you said and maybe I 
did not understand it. On these hearing dates, first of all they set 
a hearing date and you either make the hearing date or you do not, 
and I know it is tough sometimes if the attorney has got a conflict. 

That is the way it works in the eastern district of Virginia, where 
I practiced law. That is why they call it the rocket docket, but it 
is how you keep things moving. I have seen court systems just bog 
down where anybody who needs a continuance, wants it to can 
have an attorney sign this or that and — ^you know, to keep this 
flowing smoothly for the beneficiaries of this, you want to keep it 
flowing. I do not know where you draw the line and I appreciate 
you c^ling it to our attention, the fact that it is fairly rigid in 
terms of how the dates go and that there will be instances where 
people may not get their choice of attorneys. But the tradeoff is one 
that I think, particularly when you have thousands of claims to 
process, may not be that bad. 

Mr. Usher. My only reservation there would not be about the ef- 
ficiency of refusing to grant postponement, but it is a piece of social 
remedial legislation and the hearing is supposed to be part of an 
appellate process to protect the injured employee’s rights. If you 
want to be efficient without a heart and soiil, I would say that is 
the way to go. 
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Mr. Davis. Being efficient sometimes helps people too, they are 
waiting for their money, they do not know what is going on. I could 
take you back to some of the veterans’ appeals that we get that just 
take years and years. You get the right decision, but you are wait- 
ing 6, 7, 8 years sometimes. I do not know where you find the right 
balance, and I think this is really a fact-finding hearing where we 
are trying to find all of that. 

Mr. Usher. Right. 

Mr. Davis. The same if you have — one agency has four claims, 
what is wrong with trying to hear them all in 1 or 2 days so they 
do not have to send somebody else, if you can do that and the 
claimants are not adversely affected. I guess that is the key deci- 
sion. 

Mr. Usher. I would suspect that the claimants would be ad- 
versely affected, just in terms of distance, unless they all live in 
New York City. But it is not going to be the people in management 
at Hearings and Review who are going to decide where all these 
claimants live in relation to the hearing site. That is going to be 
left to the hearing representative and that is a further administra- 
tive burden that I would suggest is prohibitive, sir. 

Mr. Davis. Yeah, but you cannot blame the agency for trying to 
save their per diem and everything else. 

Mr. Usher. But again, the significant point that I would make 
is that the agency representative is in a pay status and the injured 
employee is not. 

Mr. Davis. Right. 

Mr. Perez. Mr. Davis, I would like to just suggest something. 

Mr. Davis. Yes. 

Mr. Perez. You talked about bogging down the system and the 
legitimate agency concern, OWCP’s concern to keep these cases 
moving. Well, the thing that really has bogged down the system is 
the enormous number of prehearing remands. These are the cases 
that are either facially incorrect or evidence has come in between 
the date of denial — and if you look at the data 

Mr. Davis. But that is driven by the time to a great extent, is 
it not? 

Mr. Perez. Yeah. But actually what is clogging the system is 
enormous numbers of these improperly denied cases are coming 
into Heaurings and Review and they are lengthening the whole deci- 
sion process and then making it to such a degree that management 
has elected to eliminate postponements in an effort to keep the 
cases moving. Whereas I suggest that eliminating these prehearing 
remand cases would have the same effect and thereby not depriv- 
ing injured employees of an oral hearing, which was put in the act 
specifically for that purpose. Congress recognized that many of 
these are inarticulate, blue collar workers, who cannot successfully 
prosecute their claims in writing. 

Mr. Davis. So these are not people with slick lawyers up there 
waiting to get a percentage. 

Mr. Perez. Yes. And you want an opportunity to listen to this 
person, hear them present their own evidence. This was put in the 
act in 1966, 50 years after the act was passed. So Congress be- 
lieved that it was important to provide this for injured employees. 
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Mr. Davis. OK Let me ask you this, you do not know of any bo- 
nuses or anything on number of claims or quotas or anything. Is 
this more inform^ talk or is there any smoking gun here that this 
is in fact a policy? 

Mr. Perez. Well, the regional Directors report on their success 
in handling these quality case management cases. Their perform- 
ance is based on that. 

Mr. Davis. Is it based on time or result, based on the timeliness? 

Mr. Perez. I think result. 

Mr. Davis. Really? 

Mr. Perez. I will not swear to that, but I have seen copies of 
monthly reports submitted by regional directors to Mr. Kerr and 
Mr. H^lmark. The first item on the list is quality case manage- 
ment cases. Now why is that up front? I think it is because the of- 
fice has this strategic goal of lowering the number of lost time days 
and eveiyone is focusing on that. And to the extent that the actions 
of the district office acmeve that goal, certainly there is going to 
be some favorable performance evmuation involved in that. But as 
for actual quotas, I have heard that exists, I have not seen any evi- 
dence of it. 

Mr. Davis. You know, it is funny, in our District Committee, 
which Mr. Horn serves on that I chair, we have gotten everyone up 
saying there is no quota on tickets and then all of a sudden we find 
out there is. It is one of these things, I do not know if it is ever 
written down, but we will ask them when we get a chance to ques- 
tion them. Obviously that would be very bad public policy at a min- 
imum, if not illegal. 

But you feel just because of the nature of the reports, that helps 
drive it, and the incentives that come down. 

Mr. ^REZ. I think so, Mr. Davis. Regrettably, we were not able 
to get any claims examiners to come forward, because they are 
afraid of retaliation and intimidation. These are the individuals 
who are on the front line and could provide direct testimony on 
what directions are being mven to them. But believe me, these in- 
dividuals are very afraid of coming forward. 

Mr. Davis, OK, thank you very much. 

Mr. Horn. I thank you for that line of questioning. That is very 
helpful and, as you said, we will follow it up with the administra- 
tion when they come before us on panel three. 

Just a few questions for the record, and we might say to you as 
we will to other witnesses, we will keep the record open and if 
something comes to you on the way home or whatever, please feel 
free to put it in the form of a letter and we will put it in the record 
at the appropriate place. I think some of the parts you read in a 
previous exchange, Mr. Perez, we would like copies of that to put 
in an appropriate place, without objection. 

But let us look a minute at— do most claimants who have had 
benefits terminated or denied by OWCP, do they respond in any at- 
tempt to ascertain why the action is taken? 

Mr. Perez. Well, Mr. Chairman, Mr. Markey, who is the Director 
of the DFEC, has told me that 40 percent of people whose benefits 
are terminated do not respond. Now that is an incredible number. 
I asked him why are they not responding. He said well, we just do 
not know. 
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Well, Mr. Chairman, I suggest that when you have such an enor- 
mous number of people whose benefits are being denied and there 
is very little fraud in the program, we would want to know why 
they are not responding. But apparently the program is not inter- 
ested, they are just interested in terminating the benefits. 

Mr. Horn. Have you seen any evidence that an agency has hin- 
dered or discouraged the injured employee to file a claim for bene- 
fits? 

Mr. Perez. Yes, Mr. Chairman. The Postal Inspection Service pe- 
titioned the Department of Labor’s inspector general to investigate 
handling of claims xmder the act. As a result of that investigation, 
the Department’s IG found that the Post Office was in fact — I do 
not mean to single out the Post Office, but this was an examina- 
tion — the IG did find that officials at the Post Office were hin- 
dering the timely submission of timely forms. As a matter of fact, 
in April 1998, a hearing representative brought to the attention of 
Mr. Markey the fact that the San Antonio post office was encour- 
aging iiyured employees to file nonstandard forms, forms which es- 
sentially were disclaimers, which is plainly inconsistent with the 
act and illegal under Title 18 of the U.S. Code. 

This was brought to management’s attention, I do not believe 
that they took any aggressive action, as the IG recommended they 
do, to notify the employing agencies that this was wrong and to no- 
tify the claims examiners that if they see more instances of this, 
they should immediately report it. I do not believe that DFEC and 
OWCP are being aggressive enough in curtailing the agencies’ 
abuse in these areas. 

And like I said, I do not mean to single out the post office, I 
think many agencies do this. 

[The information referred to follows:] 
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/\PR I 6 1998 


Memorandum for : Thomas Markey, Director 


Thru: Robert Barnes, Chief 


From : 


Diane M. 


Sorensen 




Attached is a copy of a disclaimer that is being used by the 
San Antonio, Tx. post office in lieu of filing DOL form CA-1. 


This has led to many problems for the claimant and the agency 
(it gives the claimant the impression they can get medical 
treatment at any time in the future). I had three claims 
with this disclaimer which results in Cop being denied as 
not timely as well as creating problems to establish Fact 
of Injury. 


There is no need for the form since the CA-1 goes in the 
personnel folder if the is a no-time-lost , no medical- treatment 
injury. 


No agency representative was present at these hearings but I 
feel they should be advised to discontinue the use of this 
form. 
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HEfttT>ummi<sirLoirEE 
702 BirHiAkin uni< mr OFFICE 
SAN ANTONIO TX 78245^998 




mvwMmujii 


hqgfy CoinpQfttalton Oflico 
San Antonio. TX 782B4-94i4 


650-1610/02 


1 00 SOT DESIRE MEDXCAL TREATMENT AT THIS TIME 
FOR INJURE SUSTAINED ON: 


^3 S' 

(B*y - Nonth 


I RES^T 
AT d '\A\ 


BRVE THE RIflHT TOy^EEK MEDICAL ATTENTION 
iA»W/DAIE/S»bULp/THE SITUATION ARISE: 


I Injured my ^ ^ 5 VrT \<^ €. £, 

(part of body.i.e.. left ere. rUht thunb. rijht knee, lower back) 


vhil« doine 

Date /Tine 


Acclvlty Done 


’ACHIEVING SAFETY EXCELLENCE IS NO ACCIDENT’ 
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Qp^<C< 


TO: 


INJURY COMPENSATION OFFICE 


disclaimer 


I DO NO! DESIRE TO FILE A FORM CA- 1 

this time for injury sustained ON: 


OR HAVE MEDICAL TREATMENT AT 


^ (bAV/MO^TH/Y 


iTH/YEAR) 


I RESERVE THE RIGHT TO COMPLETE A 
SITUATION ARISE. 


CA-1 AT A LATER DATE SHOULD THE 



attachment 2 
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Mr. Horn. I met with a local chapter of Federal injured workers 
and I just went down the line one day and listened to each one as 
to what their case was, what agency for which they worked, and 
there was no question that the post office was a real problem. In 
one case, they wouldn't even ^ve the person the forms on which 
to file the claim, which I think is outrageous. 

Now does that ever come up in cases before you? 

Mr. Usher. Oh, yes. Yes, Mr. Chairman. The problem employers, 
from my perspective, would appear to be the Postal Service and the 
military facilities. Problems of course exist across the Grovemment 
as a whole, but most of the problems of the nature that you are 
suggesting come from the post office and the military facilities. And 
it is not only just the initial filing of the claim, although we can 
start there. I have had people testify that the supervisor says oh, 
yeah — when the injury is verbally reported to the supervisor, the 
claimant asks for a CA-1 and the supervisor says well I will get 
it for you in a little bit. The claimant has to go back repeatedly, 
repeatedly. If the supervisor goes off shift, the next supervisor may 
or may not take the initiative to provide the form. 

The corollary to that problem, however, is the provision of the 
wrong form. It is complicated enough that there has to be one form 
to report a traumatic injury, one form to report an occupational ill- 
ness, and one form to report a recuirence of a previously estab- 
lished injury. If the wrong form is provided, it just delays the proc- 
ess invariably. 

The other aspect of that problem, Mr. Chairman, is not only in 
providing the appropriate form upon the request of the injured em- 
ployee and promptly filing the form, I have had people at hearings 
testify that when they tried to track down what happened to their 
injury report, they found it in the shop drawer, the supervisor's 
drawer in the shop. A further aspect of that problem is the for- 
warding of subsequent evidence when the district office writes and 
says this is what you need to prove your claim, or when the claim- 
ant gets the forms completed by his doctor and wants to forward 
them on to the office, he is required to do that through his em- 
ployer. 

I had the case of a lady who was injured at Mare Island Naval 
Shipyard. They put her in a modified duty position, she had an 
upper extremity problem from keyboarding activity, I believe. For 
her modified duty position, they put her in the injury compensation 
office and she testified at the hearing which I held that when the 
injured workers would come in to inquire about the progress of 
their claim, she would go to the filing system to find their folder, 
and she would find all the forms in that folder, the forms had 
never been forwarded to the district office for adjudication. They 
were held by the employing agency. 

We have testimony at hearings that the injured employee turns 
in his medical reports to the injury compensation office of his em- 
ployer and then when he asks what did you do with these forms, 
he is told that they were sent to the Department of Labor. Well, 
can I have a copy of your — the injury compensation file that you 
maintain, and the answer is no. And this comes from injured em- 
ployees as well as from their union representatives. It is very dif- 
ficult sometimes for the injured employee to ensure that the claim 
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and the supporting documentation is in fact being forwarded 
through the employer to the district office for acijudication. 

Mr. Horn. Now the purpose of forwarding it to the employer and 
through the employer is, I assume, to get the employer’s side of 
this in the package that goes to the Labor Department? 

Mr. Usher. I believe there is some requirement that the em- 
ployer imposes upon the injured employee that all documentation 
has to come through. Now some of these forms, some of the claim 
forms themselves require certification by the employer. So there is 
a valid reason for going through the employer. 

But frequently we hear testimony that the injured employee is 
advised by his supervisors that he must submit any subsequent 
documents which do not require completion by the employer 
through the injury compensation office. 

Mr. Horn. Now is the form the same form in every Federal agen- 
cy, or does each agency write its own form? 

Mr. Usher. The forms are universal. 

Mr. Horn. I just wonder why we do not have a 1-800 number 
directly to the Workers’ Compensation Program and simply bypass 
that operation and say send me the forms. 

Mr. Usher. That suggestion, a similar suggestion, Mr. Chair- 
man, has been made, but for efficiency of operation — ^the suggestion 
has been made by hearing representatives such as myself— for effi- 
ciency of operation, we should close the district offices and have 
one central office that would provide uniform adjudication for the 
entire coimtry. 

Mr. Perez. Mr. Chairman, if I could point out, we discussed ear- 
lier this process which OWCP has developed for handling these 
minor lost time injuries. A lot of that relies on the agency looking 
at things, and they certainly have a legitimate role to play in this. 
That is provided for in the regulations and we certainly do not 
want to diminish that role. But title 18 of the U.S. Code makes it 
a criminal offense for a responsible officer to fail to forward re- 
quired information. And I believe that this should be more aggres- 
sively enforced. I realize that this section of the Code is not under 
the jurisdiction of DFEC, however, something should be done to 
make these individuals in the employing agency who improperly 
hold up these forms, responsible. 

Mr. Horn. I could not agree with you more. I was outraged when 
I heard about that post office situation. I have heard of enough 
about the post office and one of our colleagues that chairs the Post 
Office Subcommittee which is also under the Government ^form 
and Oversight full committee, I have talked to him about it and his 
feeling was there is just sort of a military mind that is in there and 
there is also bonuses paid when they do not have too many injuries 
and all the rest of it. So there are a lot of things at work here and 
I would hope that the inspector general would nail something like 
that. 

Well, let me move to just a couple more to round out what we 
are looking for here. This might have been asked at one level, let 
me ask it another way. What external factors may influence the ad- 
judication of compensation claims operations at the district office 
level? What are we talking about there in external factors? Are 
there external factors above that district office? 
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Mr. Perez. I am not that familiar with operations at the district 
office. It has been many, many years since I have worked there. 
From the impression I get, these claims examiners are locked to 
their desk and just are trying to move these things as quickly as 
possible. I do not know how much pressure is being put on them 
by say the agency calling the district office head who then comes 
to the claims examiner. I think a certain amount of that goes on, 
but I just do not believe it is happening at that level. 

Now at Hearings and Review, that is a different story. There are 
a lot of external pressures put on hearing representatives by the 
agency itself, OWCP, by emplo 3 dng agencies dissatisfied with deci- 
sions. So there is a lot of improper pressure exerted on Hearings 
and Review. 

Mr. Horn, Any further questions, Mr. Davis? Any further ques- 
tions, counsel? 

[No response.] 

Mr. Horn. We thank you both very much for coming and sharing 
your experiences with this panel. It has been very helpful, and both 
of your statements were among the best I have seen before this 
committee and we hold more investigations than any subcommittee 
in the House or the Senate. So we thank you for that hard work 
that you gave us and we are going to put it to good use in the re- 
port on this area. So thanks so much. 

Mr. Usher. Thank you for the opportunity, Mr. Chairman. 

[Applause.] 

Mr. Horn. Next will be panel two, and it will be — we are lining 
up the material here in the order of the agenda you have. Mr. 
Sammy Lopez, supply technician for the VA starts here. Howard 
Miyashiro, letter carrier, U.S. Post Office, will be next. Anthony 
Burelli, marine electrician. Long Beach Naval Shipyard, U.S. Ma- 
rine Corps retired, at the end there before the podium. Roger 
Euchler, letter carrier, U.S. Post Office; and Susan Yake, dietician, 
U.S. Naval Hospital, Bremerton, WA. Next will be Rachael Santos, 
postal manager, U.S. Postal Service, and we have Mr, Joseph Jack- 
son, Mail Handlers Union compensation coordinator. OK, I think 
we have got everybody if Mr. Jackson is here. 

Ladies and gentlemen, if you would stand, we will administer the 
oath. 

[Witnesses sworn.] 

Mr. Horn. All seven witnesses have affirmed, the clerk will note, 
and we will simply begin if you would summarize your case. They 
are very moving on the written documents, but summarize your 
case in 5 minutes, if you would, and then we will go to questions 
for all of you. So we will start with Mr. Lopez, who I introduced 
already. Well, he can describe himself and the agency where he 
works. Go ahead, Mr. Lopez. 
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STATEMENTS OF SAMMY LOPEZ, SUPPLY TECHNICIAN, VET- 
ERANS ADMINISTRATION; HOWARD MIYASHIRO, LETTER 
CARRIER, U.S. POSTAL SERVICE; ANTHONY BURELLI, MA- 
RINE ELECTRICIAN, LONG BEACH NAVAL SHIPYARD, U.S. 
MARINE CORPS, RETIRED; ROGER EUCHLER, LETTER CAR- 
RIER, U.S. POSTAL SERVICE; SUSAN YAKE, DIETICIAN, U.S. 
NAVAL HOSPITAL, BREMERTON, WA; RACHAEL SANTOS, 
POSTAL MANAGER, U.S. POSTAL SERVICE; AND JOSEPH 
JACKSON, MAILHANDLERS UNION COMPENSATION COORDI- 
NATOR 

Mr. Lopez. I work for the Veterans’ Hospital, Long Beach. 

Thank you, Mr. Chairman and members of the subcommittee for 
giving me this opportunity to express my concerns over the applica- 
tion of the Federal Employees Compensation Act for injured Fed- 
eral workers. I would like to relate a personal experience I encoun- 
tered as a Federal injured worker with the hope that positive re- 
form can be achieved to ensure other Federal injured workers will 
be treated with dignity and will be able to obtain the timely med- 
ical assistance and compensation to which they are entitled. 

On June 16, 1994, I sustained an iiyury to my left ankle, neck 
and head, which caused permanent pain in my shoulder, back, 
neck, arms, hands, and left ankle. 

As a Federal employee, I followed the existing procedures to 
properly process my work-related injury claim. I was not afforded 
the full rights under FECA as an iiyured employee. At every step 
of the process, I was met with resistance from my employing agen- 
cy and Federal agency responsible for safeguarding my FECA 
rights, the Office of Workers’ Compensation Programs. 

Three months after my injury, I was advised that the employing 
agency agent, Arline Rubin, directed medical staff personnel to 
alter the physician’s orders that had placed me off work, and in- 
stead provide light duty status. This caused unnecessary aggrava- 
tion and stress and interfered with my relationship with my super- 
visor at work and my physician. This agent continued similar be- 
havior where she would contact other physicians that I was re- 
ferred to and insinuated that I was perpetuating fraud and that I 
should be returned immediately to work. She disseminated similar 
information to my work supervisor. 

On multiple occasions I attempted to contact the OWCP directly 
to discuss my claim and to obtain some information on how long 
it will take my doctors to receive a response to their request for au- 
thorization. They never returned my calls. OWCP is not responsive 
to the general public. 

As a result of my work-related iryury, I had to liquidate my sav- 
ings, cash in my savings bonds, and borrow money from my friends 
and relatives to exist. This change in lifestyle adversely affected 
the management of my diabetes. I was no longer able to exercise 
due to the ankle injury and my diet suffered tremendously as a re- 
sult of not having the proper finances to purchase adequate food. 
Moreover, my physician did not receive timely responses from 
OWCP to his request for medical authorization. This delay hin- 
dered the ability of my physicians to perform medical tests and 
render timely medical intervention. 
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As a result of the extreme difficulty I was experiencing, I re- 
quested the assistance of Representative Stephen Horn. Shortly 
after his inquiry to the Department of Labor, Office of Workers' 
Compensation Programs, I received three separate documents from 
OWCP, postmarked February 28, 1995, which were dated Decem- 
ber 22, 1994, January 15, 1995, and February 24, 1995. It seemed 
they were trying to catch up with my case by backdating their cor- 
respondence. The first letter dated December 22 informed me that 
my case was accepted for multiple contusion sites, head contusion. 
The second letter dated January 15, 1995 indicated that an ap- 
pointment has been made for me to determine the relationship be- 
tween my condition and factors of my employment as well as any 
residuals of the accepted conditions due to my work injury. The 
third letter explained that OWCP had assigned a registered nurse 
to assist me in my recovery from my work-related injury. I never 
saw or spoke to the nurse consultant. I wonder how much she re- 
ceived in compensation for the assistance she did not provide. 

I finally received an OWCP compensation check on March 13, 
1995 for $7,846.07. This represented 9 months of compensation. 
Even then, the OWCP failed to provide the proper medical author- 
ization to my physician to perform the necessary surgery required 
for my recovery. 

Shortly after OWCP's acceptance of my claim and the receipt of 
the compensation, an agent of my employing agency, Arline B, 
Rubin, actively requested OWCP to discontinue my compensation 
and obtain restitution of possible inappropriate payments in the 
past distributed. Her zealous approach as a VA OWCP manager 
was never in the interest of the injured employee. She did every- 
thing in her power to interfere with my ability to convalesce, obtain 
compensation and obtain the appropriate medical surgery, which I 
am entitled to as a Federal injured employee under FECA. 

Part of the difficulty with OWCP claims process is the adminis- 
trative burden which is placed on the physicians charged with pro- 
viding medical care. On multiple occasions, my doctors placed me 
off duty. The OWCP would send multiple requests to the physi- 
cians asking to justify their decision. They would continue demand- 
ing medical reports until the doctors would just get upset. OWCP 
would overrule the physicians' orders and deny compensation for 
the same period of (Usability. In essence, OWCP claims examiners 
would question the medical judgment of a medical doctor. In my 
particular case, it is apparent that the doctors who attempted to 
provide care were correct. The OWCP examiners render decisions 
without having the medical educational background to fully under- 
stand the physician’s rationale. 

In September 1995, as a result of my congressional representa- 
tive, I received authorization from OWCP to see and receive treat- 
ment from Dr. Ronald W. Smith, M.D., orthopedic surgeon. On July 
30, 1996, 26 months after the date of injury, I finally received the 
surgery which was initially requested in 1994 by my first spe- 
cialist. 

Although the surgery was a success, the delay in treatment cou- 
pled with the financii and emotional stress associated with this 
claim exacerbated my diabetic condition. Prior to 1994, my vision 
was great, I was in good physical shape. I jogged 7 to 12 miles a 
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day prior to work and participated in several marathons. As a re- 
sult of the lack of control of my diabetes, today I am legally blind 
in my left eye and I am suffering with end stage renal disease. Ac- 
cording to my private physician, this is a direct residual result of 
my work-related injury. Due to the fact that I am not able to exer- 
cise and control my ^et in addition to the enormous stress and 
harassment I was subjected to as an injured Federal worker. Cur- 
rently, without a kidney transplant, my prognosis is poor. 

When I returned to duty at Long Beach VA Medical Center, as 
a union representative I had the opportunity to witness the em- 
plo3dng agency's attitude toward Federal injured workers. For the 
most, the OWCP claims were referred to as frivolous or fraudulent 
claims. The goal was to have the employee return to work as soon 
as possible, regardless of medical status. The methods employed by 
the agent responsible for this objective was often questionable. The 
relationship between the employing agency and OWCP seemed to 
work in tandem to deny claims and medical attention. If the two 
agencies expended the same amount of energy and worked together 
in the best interest of the injured worker, the length of my em- 
ployee absence would have been minimal. 

As a result of my end stage renal failure, I was placed on dis- 
ability retirement and now live on half the amount of income. This 
is difficult. OWCP continues to deny the association of my work- 
related injury to my current condition. Although there remains sev- 
eral issues outstanding with OWCP in regard to lapses of com- 
pensation payment, I have concluded that the administrative proc- 
ess does not serve the interests of the injured worker and will only 
add to my frustration. 

Documentation to substantiate my statement is available upon 
request. 

Thank you. 

Mr. Horn. Well, we thank you. That is the Long Beach Veterans' 
Administration Hospital, I take it. 

Mr. Lopez. Yes. 

Mr. Horn. Well, we thank you for that detailed story. That is 
shameful that they did not act sooner. 

We now have Mr. Howard Miyashiro. Please begin. 

[The prepared statement of Mr. Lopez follows:] 
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Sammy Lopez 
Post Office Box 91042 
Long Beach, CA 90803 
July 6, 1998 


Statement of Sammy Lopez 
bdbrc the 

Subcommittee on Government Management, Information and Technology 

of the 

House Committee on Government Reform and Oversite 
on the 

Federal Employees’ Compensation Act 

Thank you Mr. Chairman and members of the subcommittee for giving me this opportunity to 
express my concern over the application of the Federal Employees’ Compensation Act towards 
Ii^ured Federal Workers. 1 would like to relate the personal experience 1 encounter as a Federal 
Inured Worker, widi the hope that pontive refonn can be achieved to ensure other federal 
iiyured woriteis will be treated wi& dignity and will be able to obtain the timely medical 
assistance and compensation to which they are entitled. 

On June 16, 1994 1 sustained an injury to my left ankle, neck and head. Which has caused 
pennanent pain in my shoulder, back, neck, aims, hands, and left ankle. As a federal employee 1 
followed the existing procedures to properly process my work related injury claim. I was not 
afforded my full rights under FECA as a injured employee. At every step of the process 1 was 
met with resistance from my employing agency and the federal agency responsible for safe 
griarding my FECA rights, the Office of Workers Compensadon Pr ogram s. 

Three months afba my iryury I was advised that the employing agency’s agoit, Arline Rubin, 
directed medical staff personal to alter the physicians orders that had placed me off work, and 
provide light duty status. This caused unnecessary aggiavatioii and stress and inteifeied 
with my reIationah4> with my supervisor at work and my physician. This agent contiimed similar 
behavior where she would contact other physicians that I was referred to and iiMjfiuated that 1 
was perpetuating fraud and that 1 should be returned to work immediately. She disseminated 
similar information to my work siqjervisor. 

On multiple occasions 1 attempted to contact the OWCP directly to discuss my claim and to 
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obtain some infonnation on how long it will take for my doctors to receive a response to their 
request for authorizatioiL They never returned my call OWCP is not responsive to the general 
public. 

As a result of my work related injury I had to liquidate my savings, cash in my savings bonds, 
and borrow money from friends and relatives to exist This change in lifestyle adversely affected 
the management of my Diabetes. I was no lon^ able to exercise due to the ankle iiquzy, and 
my diet suffered tremendous as a result of not having the proper m purchase 

food. Moteover my physician did not xeceived timely responses from the OWCP to fads request 
for medical autborization. This delay hindered the ability of my idiysicuais to perfoim medical 
tests and render timely medical intervention. 

As a result of the extreme difBculty 1 was experiencing I requested foe assistaiice of 
Representative Ste|foen Horn. Shortly after his inquizy to foe D epar t m ent of Labor, Office of 
Workers Compensation Programs I received three separate documents from OWCP postmarked 
February 28, 1995 which were dated December 22, 1994, January 15, 1995 and February 24, 
1995. It seemed foey were trying to catch up with my case by KaeirAiftng their correspondence. 
The first letter dated December 22 infonned me that my case was sooepted for multiple 
contusions sites, head contusiorL The second letter January 15, 1995 indjc'^ foat an 
^jpoiotment has been made for me to detennine foe reladonship between my condition and 
foctois of my cnqdoyinent as well as any residuals of foe accqited conditians due to my work 
iigury. The third letter explained foat the OWCP had Mgigiwt ^ Registered Nurse to assist me in 
my recovery from my work related iiyury. I never saw, or spoke to foe Nurw Consultant I 
wondered how much she reexived in compensatiaa for the assistance she did not provide. 

1 finally received a OWCP compensation check on March 13, 1 995 for $7,846.07. This 
l e pt e sen te d 9 mon t h s of conq)easatian. Even then the OWCP fiuled to provide the proper 
medical authorization to my physician to perfinm foe necessary surgery required for my 
recovery. 


Shortly after OWCP's acceptance of my claim and the rec e ipt of an of my 

en^loying agency, Arline B. Rubin, actively requested OWCP to my compensation 

Mid obtain restitution of possible inapiuopriate p a y meu ta in the past distiihiited. Her mifous 
approach as a VA OWCP manager was never in foe interest of file iiqured enqiloyee. She did 
everything in. her power to interfered with my ability to convalesce, obtain condensation and 
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FECA. 

Part of the difficulty with the OWCP claims process is the adxniiustrative burden which is place 
on the physicians charged with providing medical care. On multiple occasions my doctors 
placed me off duty. The OWCP would sent multiple request to the physician asking to justify his 
decision. They would continue demanding medical reports until the doctors would just get upset 
OWCP would overrule the physicians orders and deny compensations for the same periods of 
disability. In essence, OWCP claims examiners would questions the medical judgement of a 
medical doctor. In my particular case, it is apparent that the doctors who attempted to provided 
care were correct The OWCP examiners render decisions without having the medical 
educational background to fully understand the physician rationale. 

In September of 1995, as the result of my congressional representative, I received authorization 
from OWCP to see and receive treatment from Dr, Ronald W. Smith, M.D., orthopaedic surgeon. 
On July 30, 1 996, 26 months after the date of injury I finally received the surgery which was 
initially requested in 1994 by my first specialist. 

Although the siugeiy was a success, the delay in treatment coiqiled with the flnanriiii anH 
emotional stress association with fills claim exasperated my diabetic condition. Prior to 1994 my 
vision was great, I was in good physical shs^. I jogged 7 to 12 miles a day prior to work and 
participated in several marathons. As a result of the lack of control of my Diabetes, today, I am 
legally blind in my left eye, and I am suffering with End Stage Renal &ilure. According to my 
private physicians this is a direct residual result of my work related iiyury. Due to the fact that I 
was not able to exercise and control my diet in additional to the enonnous stress and harassment 
I was subjected to as an injured federal worker. Cuirenfiy, without a kidney transplant my 
prognosis is poor. 

When I returned to duty at the Long Beach VA Medical Center, as a Unimi Representative I Had 
the opportunity to witness the employing agencies attitude towards fiie federal injured worker. 
For the most part the OWCP claims were referred to as frivolous or fraudulent claims. The goal 
was to have the employee letum to work as soon as possible, regardless of tn edi *^! status. The 
methods employed by the agent responsible for this objective was often questtonable. The 
relationship between the employing agency and the OWCP seemed to woric in to deny 

claims, and medical attention. If fiie two agency expended file same nmniint of energy «nd 
worked together in fiie best interest of the injured worker the length of my employee absence 
would have been minimal. 
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As aresult of my End Renal St^e Failure, I was placed cm dis^ility redxcmeist and no w live on 
half the amount of income, this is difhcolt The OWCP contizuies to deny the association of my 
workrelatedinjury to my anient conditioa Although their remains seven! issues outstanding 
with OWCP in le^ndsto lapsmi of ccmqjensation psysmnt I hs^m thaf thi> 

administrative process does not serve the interest of die injured worker and will cmly add to my 
firustiation. - 

Documentation to substantiate my statement is available qexm request 
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Mr. Miyashiro. Good morning, Honorable Steve Horn, fellow 
committee members, and the honorable Members of Congress, the 
Senate, and the public. 

My name is Howard Miyashiro. I make the following statement. 

In 1973, I was employed by the U.S. Postal Service in a career 
position as a letter carrier. On March 2, 1984, I filed an approved 
claim with the Office of Workers' Compensation Programs for a 
work-related injury from carrying excessive weight over a pro- 
longed period of time, which permanently damaged my shoulder 
and neck and my back. 

On August 4, 1984, I was verbally terminated from my position 
due to the injuries. My approved claim was closed by my employer 
and I was left injured with no medical care or compensation. It 
took 2 years of hard work before OWCP accepted my claim again. 

The events that occurred since the day I was terminated can only 
be described as hellish nightmare. My claim has been accepted and 
denied over and over again. I have consistently been subject to pro- 
cedural errors, conflicts created by OWCP in collusion with my em- 
ployer. It is evident OWCP engaged in widespread contract corrup- 
tion in the medical examination and vocational programs. For ex- 
ample, every time I was in need of medical care or surgery, OWCP 
required me to be examined by one of their appointed physicians, 
who wrote fraudulent medical reports on beh^ of OWCP for the 
purpose of taking away my rights to benefits and medical care. 

As a result of this bureaucratic nightmare, I have still not recov- 
ered from my injuries. Now chronic and irreparable, I am doomed 
to live with the pain for the rest of my life. It has also caused un- 
necessary financial hardship for me and my family. 

Due to the latest action of OWCP, by offering me an arbitrary 
job position 2,500 miles away from my place of residence, I was re- 
cently forced to file for bankruptcy to save my home from going 
into foreclosure. It was evident that this job was an ill-conceived 
effort to take away my rights to be reinstated where I permanently 
live. Without exploring job opportunities within my commuting 
area, on March 30, 1996, OWCP terminated my benefits schedule 
award and any future reinstatement with the agency, simply be- 
cause I could not afford to relocate. 

As long as OWCP, the division of the U.S. Department of Labor, 
continues its conspiracy and collusion with the Federal employers 
of the United States, injured workers will be denied legitimate 
claims, violating their rights to compensation, medical care, and re- 
habilitation. 

It is up to you honorable men and women to ensure that the laws 
you pass are in fact being enforced, to ensure that OWCP does not 
engage in fraud and abuse of injured workers, and to make sure 
that the Federal employers, in my case the U.S. Postal Service, can 
no longer enjoy unfettered access, special privileges in processing 
adjudication and maintenance of claims by OWCP. It is appalling 
that the OWCP, which exists to serve the iiyured workers, provides 
no assistance to the workers in their pursuit of their rights. In the 
end, such corrupt entity becomes a costly tax burden for everyone. 
It is up to this committee to ensure that justice, fairness, and hon- 
esty prevail. 

Thank you very much. 



173 


Mr. Horn. Well, we thank you. Your full statement, of course, 
will be in the record as if read, without objection, because it is very 
detailed and we thank you for summarizing it. 

We are going to ask the agency involved to give us their report 
also on all of your cases, especially if they are still open. So we ap- 
preciate very much the detail with which you went into this. That 
is a tragic situation you have gone through. 

We have to move then to the next witness, which is Mr. Burelli, 
who will identify himself, and please proceed. 

[The prepared statement of Mr. Miyashiro follows:] 
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TMtinony and Cau History 
In the Mattar of Howard Y- Miyashiro 

OWCP File#Al5-34332 
Date of Iiyuiy: March 2, 1984 
Agency: United States Postal Service 


In October 1973, Howard was employed as a itmiI carrier for the U.S. Postal 
Sen/ice in Kailua, Hawaii. In early 1983, he was assigned a walking route, delivering 
letters and magazines to businesses and residents. He enjoyed the walking and carried the 
mail in a push cart. In March 1983, his cart was removed for "security reasons" although 
there had never been an incident concerning the safety of the mail 

In October 1 983, Howard's route expanded by several miles. As the mail volume 
increased, so did his working hours; 6om eight hours per day to almost twelve hours per 
day. It was especially difficult during the Christmas season when die bulk of mail 
doubled, and sometimes tripled in volume. From 0930 to 1730, Howard constantly 
carried 30 to 50 pounds of mail on his shoulder. His rep ea t e d requests for a push cart 
were ignored by Management, including his Post Master. 

In January ) 984, Howard started to feel stiffiiess and discomfort in his neck, both 
shoulders, particularly in the left shoulder, and in his back. For two months, he used a 
folded towel on his left shoulder to alleviate the pressure from the weight of the mailbag. 
From March 2, 1 984, Howard began to suffer from a deep pain in his neck, shoulders and 
back and two weeks later, he was unable to get out of bed. He could not move his head 
and his neck was in excruciating pain. 

Howard was examined by his bunily physician. Dr. James Tsuji who speculated 
that Howard was suffering from "cervical strain" and recommended one week of bed rest. 
He also recommended massage therapy. No X-rays were taken. Howard filed a 
Workmens' Compensation claim with the Office of Workers' Compensation Programs, 
the L .S. Departmem of Labor and his iryury was accepted as work related. 
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Howard received treatments from Mr. Kazuo Muraoka, a licensed massage 
therapist, one hour per week for a totol of nine weeks. Although he felt better for an hour 
or no after each visit, his entire body would be on pain again. While undergoing 
treatment, Howard was placed on light duty at work. 

On May 14, 1984, the U.S. Postal Service scheduled a Fitness-for-Duty 
examination with Dr. Rowlin Lichter, appointed by the U.S. Postal Service. Dr. Lichter 
verbally abused Howard and accused him of lying about his injury. His medical opinion 
was that Howard's back pain was congenital and therefore not compensable. His 
conclusion was that Howard was no longer fit for postal duties. 

Based on Dr. Lichtefs report, Howard was verbally terminated j6rom his position 
on August 4, 1984. On the morning of August 4, as soon as Howard punched in at 0700. 
he was called into his Postmaster's office, Mr. Harry Higa, who told Howard that he had 
no longer a position for him because of his injury, and that he was terminated as of that 
hour. He told Howard to punch out and not to return. Howard had no choice but to clock 
out at 0800. He wa.s escorted to the time clock and to the door. In the conversation with 
Mr. Higa, Howard was told that this order of termination came from "higher-ups,” and 
that he, Mr. Higa. could not do anything about it. It was later on discovered that this 
order actually came from Mr. Arthur Dubois, Injury Compensation Supervisor at the U.S. 
Postal Service in Honolulu. Howard was forced to seek medical retirenient at age 34. 
The termination was improper because of the following reasons: 

/ He was verbally terminated and not given a letter of termination, nor informed about 
his appeal rights: 

2. He was already^ an accepted injured worker at the time of termination: 

3. He had ye rerun’s Preference from serving in Vietnam from 1968 to 1972. 
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Howard was noi aware of his rights as he had never been in this situation before. He was 
neither aware that his employer, the U.S. Postal Service, had closed his claim with the 
OWCP on the day of temiination. He never received a written letter of termination from 
the OWCP. nor did his claims examiner, Mr. David Easley, inform him about his appeals 
right. 

For the next 21 memths, Howard tried to reopen his claim with the OWCP. In 
1986. the OWCP once again ^proved of his claim (widi help from U.S. Senator Daniei 
Inouyc) and Howard's new physician. Dr. Gerard Dericks, received approval from the 
OWCP for arthroscopic surgery of the left shoulder. Surgery was poformed in August 
1986. During ttie surgery, Dr. Dericks discovered a tear in the rotator cuff which he 
repaired with a metallic staple. It was expected that this new method called "staple to 
bone" would improve his shoulder condition. However, it caused a secondary medical 
dilemma instead, but which was not diagnosed until 1988. 

About two weeki after the surgery, Howard's new claims examiner, Mr. Shone 
Wulff from the District Office in San Francisco, called Howard and told him that "his 
shoulder condition was not work related and therefore the OWCP was not 
responsible for any payments." The OWCP also denied any further treatment of his 
shoulder, which included post-surgery care, which was of essence in regards to his 
reccver>' according to Dr. Dericks. His claim was denied again due to the fact that the 
U.S Postal Service had appealed his claim (the surgery), languishing in Washington, 
D.C. for the next 14 months. In the meantime, Howard was denied medical care for his 
shoulder which caused a consequential injury which took nine years to be acc^ted by the 
OWCP. By that time, in 1995, his shoulder was forever destroyed. 

In October 1 986, Howard and his fomily moved to Las Vegas, Nevada as he was 
told by the Injury Compensation Supervisor at the U.S. Postal Service, Mr. Arthur 
Dubois, that he would never be remsUted in Ha\/aii. By this time, Howard was 
finattcially ruined after having survived on $495.00 per month from his retirement fund 
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for two years with a wife and two small children. He talked to his claims examiner, Mr. 
Shane Wulff. who apprerved of the move, and who also informed Howard that as long as 
he stayed within the Western Region, which included Nevada, he would be reinstated 
with the US- Postal Service wherever he would be residing at the time of recovery. 

Upon his arrival in Las Vegas, Howard contacted Dr. Andrew Welch, 
recommended by Dr. Dericks. Dr. Welch was very concerned about Howard, who had not 
received any medical care of his shoulder since the surgery. He immediately requested 
authoriTation for treatment from the OWCP, but his request was dented due to the appeal 
filed by the U.S Postal Service. However, the OWCP approved treatment of his neck 
and back and for those injuries Howard received physical therapy twice a week. It should 
be known that it was very difficult for Dr. Welsh to treat only the neck and back without 
involving the shoulder. 

In February 1 988, the shoulder injury was once again accepted as work related. 
Dr. Dericks was finally paid for the 1986 surgciy and Dr. Welch got approval to treat 
Howard's shoulder. By this time, however. Dr. Welch fch that he was unable to deal with 
the policies set by the OWCP and dropped Howard as his patient. 

Unable to find a orthopedic physician in Las Vegas who was willing to become 
embroiled with the OWCP, Howard and his family moved to Cypress, CA in June 1988 
where they still reside. , toward contacted Dr. Bruce Watanabe who immediately 

iiTi 

requested approval for treatments. Howard felt this was the best medical care received to 
date. Dr. Watanabe ordered CT scans, revealing a disc bulge which was impinging on the 
cervical cord, causing the neck pain and stiffeess. He also ordered an MRl for the lower 
back which revealed soft bone tissue on the lower spine which X-rays had missed (by Dr. 
Licbter in 1984). In the event that exercise, physical therapy and ultrasound treatments 
did not improve his condition within 6 months. Dr. Watanabe recommended shoulder 
surgery to remove the metallic staple, and maybe the fusing of the lower back. However, 
Dr. Watanabe feared the injuries had turned chronic in nature due to lack of medical care. 
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As a result of Dr. Watanabe's medical opinion, the OWCP scheduled a second 
meilical opinion with Dr. Nussdorf in September 1988. Dr. Nussdorf was appointed by 
the OWCP and the purpose for this examination was to dispute Howard's own physician, 
Dr. Waranabc. Howard had to wait 5 hours in a small examination room, and not allowed 
to leave in order to aggravate Howard. This is a known technique used by many 
physicians appointed by the OWCP. By creating frustration and aggravation during the 
examination gives the physician an opportunity to declare the injured worker emotionally 
unstable. This is later on used against the claimant which can be seen on and off in 
Howard's case. As soon as Dr. Nussdorf came in. he immediately became verbally 
abusive and accused Howard of lying about his injuries. In his repoit. Dr. Nussdorf stated 
that Howard's injuries were of the type associated with football, and not carrying a 
mailbag. It should be noted that Howard never played football. The examination 
consisted of heel walking, limb measurements, reflexes and hand gripping. However, 
none of these tests were performed by Dr. Nussdorf, but by a male and a female whose 
identities are not known. There was no time that Dr. Nussdorf examine Howard's 
injuries. He spent less than 30 minutes with Howard, and refused to look at the MRI and 
CT scans which Howard had been told to bring. He merely placed them on the floor and 
stated that "X-rays were more reliable." Although Dr. Nussdorf never examined Howard, 
his medical opinion was that "his left shoulder and cervical complaints arc as a result 
of repetitive trauma on the job in 1984" (sic). 

The OWCP did not accept Dr. Nussdorfs medical opinion, and in December 
1988, they scheduled another medical evaluation for Howard with I>r. Frederick Reed, 
also appointed by the OWCP. Although Dr. Reed was a so-called Referee physician, with 
no office of his owti, this was a clear case of "doctor-shc^ping,” an improper action by 
the Office. It was a repeat of Dr. Nussdorfs examination: heel walking, limb 
measurements, and hand gripping. As in Dr. Nussdorfs so-called examination. Dr. Reed 
did not examine Howard. Before he was allowed to see Dt. Reed, he was forced to 
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submit to take a picture, solely of his fece. When he asked the nurse why, he was told 
thar it was a requirement by the doctor who kept a facial picture of all his patients in their 
files because he never sees them more than once. This didn't make sense to Howard who 
feared that his picture would end up in the OWCP for some unknown reason. (It was later 
on discovered that Dr. Reed only accepted patients for evaluations from the U.S. 
Department of Labor and State Insurance which made his report biased and should have 
been removed from his case file as requested in his appeal in 1993.) In his verbal 
examination, Or. Reed asked Howard only two questions: you have a lawyer?” and 

to name all the physicians involved in his case, including their full street addresses. 
Wften Howard failed to recall the number of Dr. Welch's street address. Dr. Reed used 
this in his report and stated that "...he has, in fact, great difficulty remembering any 
significant data." It should also be noted that Dr. Reed had never read Howard's 
medical records. In his report he stated: **just who performed the 1986 surgery is 
unknown. " Instead, he based his opinion on a Dr. Becker, an Orthopedic Psychiatrist 
appointed by the OWCP, but who had never met Howard. 

Contrary to Dr. Nussdoif. Dr. Reed declared Howard 100% well. In his report he 
staled that Howard was perfectly capable of returning to his duties as a mail carrier, and 
that he was not in any need of treatment, neither a candidate for surgery, nor vocational 
rehabilitation. Dr. Reed denied all evidence in reference' to the MRI and CT scans and 
stated in his report. " All in all. Mr, Miyashiro is a healthy 38 year old male . " 

Dr. Watanabe became outraged at Dr. Reed’s report and recommended proceeding with 
the shoulder .surgery for the removal of the staple. 

Based on Dr. Reed's medical opinion, on April 21, 1989, Howard received a letter 
of proposed termination from the OWCP. Howard immediately requested an extension 
wh.ch was approved. Dr. Watanabe also received approval for six weeks of pre^surgery 
theirapy of the left shoulder. Although the OWCP approved the pie-surgcry therapy, in 
the last week of therapy, the request for surgery was denied. They also denied any fijither 
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medical treatment and told Pr. Wataoabe to cease all co mmuni cations with Howard (os 
told by Dr. Watanabe). 

In August 1 989, the OWCP closed Howard's claim based on Dr. Reed's report. In 
the letter of termination, they stated that "Dr. Wetanabe was g^ven the least weight 
because it supported the claimant.** The three physicians ^^lo were wei^ted equally 
over Dr. Watanabe consisted of the following: 

1. one who had never seen Howard; 

2. one who did not subscribe to modern diagnostics; 

5. one who had not read Howard’s medical file, but who totally agreed with the 
opinion of a doctor who had never met Howard. 

The OWCP ordered Howard to seek reinstatement at the nearest U.S, Postal Service 
within 30 days. Howard connicted the Long Bi^ieh Post-Office totnediately. He gave 
them a copy of the letter from the OWCP which stated that he was 100% well and should 
be reinstated. However, the Long Beach Post Office told Howard that before he could be 
reinstated, he must first undergo a Fltii6ss>for-£>uty Exam which was scheduled on 
October 26. 1989. Even though the OWCP had declared Howard to be completely 
healthy, the Long Beach Post Office relfused to reinstate Hovmd and stated in dieir letter: 
** Based on siedtcal evidence^ we have no positioii withis your physical limitations. 
Postal employment would place your personal health and safely in jcopardy*'(sic). 

The 1-ong Beach Post Office Instructed Inward to sidnsit their letter to the 
OWCP for the purpose of reopening his claim since he still qualified as an injured 
worker. They also informed him that once his tqjuries were resolved, he could seek 
reinstatement with them a^in. However, the OWCP to rec^cn his claim, basing 

their decision solely on Dr. Reed's report, saying that he was compietely healthy. 
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The OWCP mformed Howard that if he wanted to reopen his claim, he should 
submit new medical evidence. In 1989, Howard was examined by Dr. Kent. In 1990, he 
was examined by Dr. Rabinovich. In 1991, by Dr. Turner. In 1992 and 1993, he was 
examined by Dr. Liu and Dr. Kay. It should be noted that all physicians listed above are 
Specialists in the Field of Orthopedics. In addition. Dr. Turner, Dr. Liu, and Dr. Kay are 
all of Professorial rank, specializing in shoulder injuries. Dr. Turner teaches orthopedics 
at the University of California, San Francisco and the U.S. Navy Orthopedic Residency 
Program at the Naval Hospital, Oak Knoll, California. Dr. Liu and Dr. Kay both teach 
orthopedics at the University of California, Los Angeles. All are also authors of several 
publications on (he topic of shoulder injuries. 

The OWCP denied every medical report submitted by Howard. All requests for 
reconsideration, and one appeal by the ECAB, were denied. The OWCP refused to 
acknowledge any other physician but Dr. Reed, a retired Orthopedic physician. This 
created a Catch'22 situation for Howard, having been told by the OWCP to return to 
work because he was supposedly completely healthy, but on the other hand, he was told 
by the U.S. Postal Service that he was physically unfit for work because of his injuries. 
In short, he became a victim of negative bureaucratic obfoscattaa. 

In August 1993, Howard filed a second appeal with.the Employees' Compensation 
Appeals Board. He submitted all new medical reports and evidence to the fact that Dr. 
Reed was not an impartial physician as stated by the OWCP (he would not accept private 
patients, or work related injuries in the private sector). It had been discovered that the 
medical firm that Or. Reed worked for, Graystone Medical Associates, was owned by 
Mr. Cox who had n contract to do medical evaluations for the OWCP. Therefore, the 
OWCP did not pay Or. Reed for the evaluation of Howard, but to Graystone Medical 
Associates which made this medical report invalid. 

His case was docketed by ECAB in November 1993, and a oral hearing was 
scheduled for June 15, 1994. Howard's wife and representative, Kerstin, pointed out 
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several improper actions and technical errors by the OWCP which were recognized by the 
Board during the hearing. When the Board asked the OWCP attorney for a clarification 
of several technical errors and impr o per actions, she merely stated; "I have no defense." 
Based on the evidence presented, and the lack of defense, the Board should have rectified 
Howard's case right away. 

The Board took over four months to make a decision. However, the Board did not 
finalize his case. Instead, the Board remanded Howard's case back to the OWCP in San 
Francisco and gave the District Office fijij discretion to determine Howard's case. 

On November 4, 1994, Howard filed a Motion for Reconsideration based on the 
fact that the Board had not made a final decision based on the evidence presented. Under 
5 use 8149 it clearly stales that the ECAB shall make a final decision on appeals 
taken from determinations and awards with respect to claims of employees. 

Howard's case was pending with the Board to Janoaiy 18, 1995. However, 
already on January S, 1995, Howard received a letter from a Dr. Pad Krishna in 
Lakewood, CA which stated that the OWCP had scheduled a medical evaluation for him 
on January 1 7. 1 995. A letter **$18161001113 of Accepted Facts’* regarding his claim had 
already been sent to Dr. Krishna on December 29, 1994 in which the Ms. C. Connor 
asked for a Second Medical Opinion. In her letter she stated in bold print: *7/ is 
sif^nificani to note that Dr. ^i4Ssdorf and Dr. Reed (the second opinion and the Referee 
phy::icians) both noted the placement of the staple based on X-rays; and neither physician 
felt that placement of the staple was a problem at the time of their evaluations in 19SS 
and I98r^ (sic). 

On January 6, 1995, Howard received a letter, dated January 3, 1995, &om Ms. 
C. Connor, Senior Claims Examiner at the OWCP which conflnned the appointment at 
1490 on January 17, 1995. She stated: *' This appointment is necessary to determine 
the relationship between your condition and factors of yonr employment the extent 
and degree of any disability or residnal cflecls of your work related condition" (sic). 
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Hovyard's repi'esentative called Ms. Connor to ask vifhak was goii^ on as his case was still 
]ien4iing with the Board in Wa^iington, D.C. However, Ms. Connor dented that she had 
any knowledge of Howard’s case. She tnfomied Kerstin diat she was indeed not a claims 
examiner, but at> instructor at the OWCP and had nothing to do with claims, or 
scheduling medical exams. She explained dtat she was not evm in die same department 
as the claims examiners. Yet, Howard had a signed letter from hm which she adamantly 
denied that she had written and signed. Furthermore. Howard found several letters in his 
case record w ritien by Ms. C. Connor. If Ms. Connor is not a Claims Examiner, this most 
certainly indicates fraud by the Office. Since no one knew who had actually scheduled 
this appointment for Howard, it required several phone calls to find someone who could 
explain this action <as Howard had not yet bcai assigned a claims examiner due to the 
fact that his case liad not been released back to the District Office), Finally, Kerstin 
spoke to Claims Examiner Mr. Al Lopez, who had no clue of Howard's case. Yet, he 
knew that an appointment had been made with Dr. Krishna. She asked him how they 
could order Howard for a medical evaluation If his case had not yet been frnallzed in 
Washington, D C. Mr. Lopez could not answer that question. Nevertheless, he strongly 
suggested that Howard should keep his appointment. It was evident ttiat ttw OWCP 
attempted to deny his claim, without a claims examiner involved, before the final 
decision from the Board. 

On Lmuary 10, 1995, Kerstin called Dr. Knshim's office to confinn the 
examination. His office infonned her that they had not received any medical records of 
his case. Kerstin explained to his office that since his case was still pending witti ttic 
Board, no records cotUd be released. However, she told his office ttiat she would bring in 
his MR! and CT scans the next day. 

On January U, 1995, when Kerstin arrived at Dr. Krishna's office, the 
nursc/receptionisl told her that the OWCP had mailed his records which had arrived that 
morning. Kerstin asked to see which medical records die OWCP had ptovided Dr. 
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Krishna. Howard's case file consisted of 14 medical reports, but what Dr. Krishna had 
received from die Office was only two medical reports, those of Dr. Reed and Dr. 
Nussdorf, appointed by OWCP. All die odier medical reports, si^ as tho^ ten 
Howard's own physicians, as well as the reports by physicians appointed by the OWCP, 
had not been submitted. Again, this was an improper action by die OWCP; influencing 
an Impartial Medical Specialist by submittiKig only two fabricated medical reports. It was 
cleiiHy an attempt of causte ^ bii ca». 

On January 13, 1995, Kerstin called the Board «&d was mformed that Howard's 
case WHS still pending, that his case file had not yet been released back to the District 
Oftjce. On January 1 7, 1995, Howard was examined by Dr. Krishna. While Howard was 
umier the impression that Dr. Krishna wm going to exanune ail his injuries, neck, left 
shoulder and back, as stated in the letter from the OWCP, Dr. Krishna told Howard that 
he was ordered by the OWCP to only examine the shoulder. TTus was contrary to 

Howard's letter from Ms. Connor which stated ... "any disability or residual effects " 

The OWCPs letter to Howard did not specify Moulder mily. 

On January 18, 1995, K^rtin spoke to the Secremry of the Bcmrd, Mrs. McKetum, 
who informed her that Howard's case was still pending with die Board. Kerstin told Mrs. 
McKenna that the OWCP in San Francisco had ofdered Howard for a medical evaluation 
the day before, and that the doctor had received medical reports of his case. Mrs. 
McKenna told Kerstin tet it could ncA be pwible for foe Dirtrict Office in San 
Francisco to supply the doctor with Howanfs records, as his case was still pending, and 
therefore out of their jurisdiction. She told Kerstin that under no ciicumstances could the 
Bond release his records while his case was pending, nor could there be any copies made 
of his case file. Mrs. McKenna could not exptei what h«i occumni ami told Kerstin te 
she would talk to one of foeir sbdQT attorneys u4io called already the next d^. 

On January 19, 1995, Ms. Valerie Evanz’Hairell called and intrtxhiced herself as 
the Supervisor of the Staff Attorneys at the Board. She told Kerstin that the Board had 
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issued an Order for the Motion for Reconsidentiion (which was filed November 1994) 
in the afternoon of January 18, 1995, and that Howard shoiiid soon receive a copy of the 
Decision. 

Mrs, Evanz'Harrell could neither explain what was going on with the OWCP and 
the scheduled medfca) evaluation by Dr. Krishna. She told Kerstin that the Board has no 
control over the District Offices, but this seemed to be an improper action by the OWCP. 
She suggested that Howard should file a new appeal in order to raise this issue with the 
Board. However, that would take another two years of waiting. The medical records 
submitted to Dr. Krishna were in fact improper copies; a violation of the Privacy Act. On 
Janiiao 24. 199S. Howard received a copy of the Board's Decision which stated: 
'* Accordingly, IT IS ORDERED that the petition for reconsideration be and it 
hereby is denied" (sic). 

On Febniary 6, 1995, Howard received a copy of Dr. Krishna's report from the 
OV/CP. The report clarified Howard's left shoulder injury and the issue of causation "u 
repetitive mechanical stress on the left shoulder due to loads carried as a mail carrier in 
and the placement of the staple in J986 causing tendinitis and further aggravation 
of the impingement of the rotator cuff** However, the OWCP did not accept his findings 
and wrote a second letter to him which stated; " However, this Office requires further 
clarification of the major issue currently pending on this case" (sic). Dr. Krishna's 
reply to the OWCP supported Howard in his claim and once again, for the fourth time, his 
left shoulder injury was accepted. However, the OWCP did not accept it as the original 
injury as of 1 984. or a residual dilemma from the 1986 surgery, but as a "consequential 
injury found on April 20, 1993" which was the date of Dr. Kay's report. When Howard 
later on received a copy of his case record from the OWCP, he found two letters from the 
OWCP to Dr. Krishna. In a letter dated December 29, 1994, Ms. C. Connor stated: " In 
revieyving Dr im’s and Dr. Kay's 1993 reports carefidly, it is clear that these two 
physicians continue to assert that the claimant has had ongoing shoulder problems since 
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his original period of disability in 1984. They both attribute the claimant's shoulder 
condition to his employment, which ended in 1984, 9 years prior to the evaluations. As an 
additional possibility Dr. Liu and Dr. Kay suggest that the placement of the staple may 
be contributing to his present problems. They have provided some reasons based on the 
placement of this staple. They both state that regardless of whether the claimant chooses 
to have the staple removed, the claimant would still be disabled due to his shoulder. It is 
crucial to keep in ntind that the Board did not ruie that Dr. Lui and Dr. Kay's 
conclusion (that the claimant has had ongoing residuals of kl$ shoulder condition) was 
of sufficient probative value to create a conflict with Dr. Reed. In fact, this particular 
opinion is no different than the numerous physicians who have attempted^ 
unsuccessfully to establish that the claimant has had ongoing shoulder problems 
causally related to his employment The only issue under development at this lime is 
whether beginning in 1993 the evidence establishes that the placement of the staple 
M'liit somehow causing a newjuid different problem" (sic). Already on May 3, 1989. 
Dr. Watanabc diagnosed a "subacromial impingement syndrome" due to the placement of 
the staple which he had requested to remove, bat had been denied by the OWCP, 
Furthermore, on May 23, 1991, Dr. Turner diagnosed "rotator cuff tendinitis and 
impingement of the left shoulder due to the staple in the shoulder." In a second letter 
dated Febniao' I < 1 99S, from Claims Examiner Ms. Bicek to Dr. Krishna, he was asked 
again to determine a "different medical condition of the shoulder, " Horwever, Dr. Krishna 
did not find a new. or a dififorent condition of his shoulder. The surgery in May 1995 by 
Dr. Kay proved that Dr. Krishna was indeed correct in his diagnosis, just as Dr. 
Watanabe, Dr. Turner, Dr. Lui and Dr. Kay. At the same time, it also provided evidence 
to the feet that Dr. Reed was a ferce in 1988 when he concluded that the placement of the 
staple was not a problem, or that Howard had no further residuals related to his 
employment work duties. 


13 



187 


Howard's claim was accepted on March 15, 1995. As soon as his claim had been 
approved, the OWCP threatened Howard in a letter that he would not receive any 
compensation, including retroactive payments, until a surgery of shoulder had been 
scheduled. 

On May 22. 1995, Howard underwent open-shoulder surgeiy performed by Dr. 
Kay. Although this surgical procedure was not expected- to last more than an hour, the 
surjjery took five hours to complete. The metal staple, which had destroyed his tendons, 
was finally removed. Due to his condition, Howard had to spend two nights at the 
Century City Hospital. Almost a month later on, on July 17, 1995, Ms. Marie Cram, a 
Registered Nurse at the U.S. Postal Service in San Bruno, sent a huced message to 
Howard’s claims examiner Ms. Bicek, and demanded to know vidiy the surety had been 
approved. In her faxed note she stated: ‘’Surgery was never authorized and I want to 
know why it’s being performed* (sic). This certainly indicates the collusion betwe«i the 
OV/CP and USPS, Ms. Bicek responded back right away and told Ms. Cram that "ECAB 
had remanded on specific issue of shoulder surgery/pin remmtd** (sic). Ms. Crain stated 
that she would review his case next time she comes to San Francisco. It is a known that 
case records are being removed, sometimes for weeks, from the OWCP which creates 
interference to impartiality, and a lack of sectirity of case files. 

From March 15 to May 22, i995, Howard made sevemi attempts, via fax and 
certified mail, to contact the District Director of the OWCP, Mr. Ed Bounds. Howard 
requested an answer to why his claim had not been restored back to August 1 989, and 
why it no longer included his neck and back injury. Mr. Bounds did not reply. Howard 
then contacted U.S. Senator Barbara Boxer’s office who made an inquiry on his behalf. 
Mr. Johnny Dawkins, Supervisory Claims Manager at the OWCP, responded in a letter 
dated May 8. 1995: 'There is no medical or factual basis for compensation prior to 
the consequential injury found April 20, 1993.” Howard provided Senator Boxer with 
proof of his lie: two medical reports, one dated 1989 by Dr. Watanabe and another 
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metlica) report dated 1990 by Dr. Rabinovich. It should also be known that the OWCP 
reimbursed Howard in 1995 for all medical expenses, parking fees, aiui mileage relating 
to his shoulder injury between August 1989 and April 20, 1993. The question is. how 
could Mr. Dawkins state that there were no medical or factual basis for compensation 
within this time frame when they had all the medical reports which were paid by the 
Office? 

On September 14. 1995. Howard wrote to Mr. Thomas Markey, Director at the 
U.S. Department of Labor in Washington, D.C. In his letter. Howard asked for a Special 
Hearing by the National Office to resolve these issues. His certified letter was received 
by Mr. Markey on October 16, 1995. However, by early December Mr. Markey had not 
yet responded. On December 7, 1995, U.S. Congresswomen Patsy Mink wrote a letter on 
behalf of Howard to Mrs. Ida Castro, Assistant Deputy Secretary of U.S. Department of 
Labor and asked for a clarification of these issues. By January 12, 1996, Mrs. Castro had 
not yet replied to Mrs. Mink who once again wrote to Mrs. Castro. Mrs. Castro finally 
responded in a letter to Mrs. Mink, dated January 26, 1996, but gave no clarifications of 
the issues requested to be resolved, or why Mr. Markey had never replied. Instead, Mrs. 
Ca.stro stated in her letter that Howard had received a letter dated October 25, 1995, 
which had " invited Mr. Miyashiro to submit medical evidence regarding his lefi shoulder 
condition. " Needless to say, Howard never received this letter. However, this letter was 
later on found in his case record from the OWCP. It was found unsigned with no proof of 
mailing. He also found a note from Mrs. Castro to Mr. Dawkins, the Supervisory Claims 
Examiner at the OWCP in San Francisco, the same individual who had denied Howard 
his retroactive benefits from 1989 to 1993, the reason why it had reached the desk of Mrs. 
Castro. In her O-mail note, she asked Mr. Dawkins to draft her a letter, ready to sign, to 
Mrs. Mink regarding Howard's case. 

On February 5, 1996, after receiving the letter from Mrs. Mink, well within the 
one year time limit from the denial of retroactive benefits, Howard filed for a 
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Reconsideration with the Office in San Francisco. He once again submitted the same 
metiical evidence, between August 1989 and April 1993, which he had already mailed 
twice to them during the spring/summer of 1995. The Office had 90 days to make a 
decision. In this case, the Office should have made a decision on or before May 8, 1996. 
In the meantime, however, Howard had to request for a hearing in his case as the OWCP 
terminated his benefits as of March 30, 1996. Howard patiently waited 29 days, from 
March 30th. 1^96. to request a hearing so that the Office would have time to make a 
decision in Ins request for reconsideration. However, Howard received a letter from 
OV/CP. dated May 7. 1996 (one day from the 90th day), in which the Office informed 
him that his case had been transferred to the Branch of Hearings and Review in 
Washington. D C. It stated in the letter that since Howard had requested a hearing, they 
went unable to make a decision in his case. On May 14, 1996, Howard contacted the 
Branch of Hearings and Review who told him to fax them a letter, asking them to remand 
his case file back to the Office so that a decision could be made before his case reached a 
Hearing Officer. Howard faxed the letter immediately. On May 22, 1996, Ms, Ivy 
Thomas at the Branch of Hearing and Review called Howard and infonned him that their 
office would make the decision, instead of the Office in Son Francisco. She told Howard 
that the decision would be made within seven days and that his case had been assigned to 
a claims examiner. Mr. Gary Clemons, No decision was made within seven days. In the 
following week Howard discovered that Mr. Clemons was no longer at the Branch of 
Hearings and Review. 

On June 10. 1996, on behalf of Secretary Reich, Mr. Shelby Hallmark, Acting 
Diiector at the U S Department of Labor in Washington, D.C. wrote a letter to U.S. 
Congressman Steven Horn of Long Beach, CA: '7n regard to the claim for a 
cofxsequential condition, Mr, Miyashiro asked that his case be returned to the San 
Francisco District Office so that his request for reconsideration can be adjudicated. This 
course of action, however, would delay substantive action on his request for a hearing on 


16 



190 


the termination decision. OWCP has therefore assigned the request for reconsideration 
to a Senior Claims Examiner in the OWCP's Branch of Hearings and Review, where the 
case is currently located. This examiner will be someone other than the Hearing 
Representative assigned to the reemployment issue. The issue of reemployment will be 
fully addressed in the context of the hearing, and nothing which follows should be 
construed as affecting the outcome of either this hearing or Mr. Miyashiro's 
reconsideration request. Each case is considered on its merits, based on the law and the 
facts of the ca.se. During the summer of 1996, Howard contacted the Branch of Hearings 
and Review, inquiring about the status of his request for reconsideration in regards to the 
retroactive benefits. However, the Branch of Hearings and Review finally told him that 
they didn’t rule on initial decisions, that such requests were only handled by the District 
Office. Howard faxed them the letter from Mr. Hallmark which clearly stated who was 
going to make that decision. Nonetheless, no decision was ever mode in his request for 
reconsideration. An appeal was filed on this issue witih the ECAB in January 1997. 

Regarding his neck and back iiyury: on June 16, 199S, Howard received a letter 
from the Office which stated that they had accepted his claim for the neck and back 
injury. Based on this letter, Howard was examined on July 5, 1995, by Dr. Robert 
Pashman, a spine specialist at the Spine Institute in Los Angeles. CA. He immediately 
requested approval for MRl as Howard's scans from 1988 were too old. However, the 
Office denied his request and informed Dr. Pashman that Howard's neck and back injury 
were not accepted. On July 16 . 1995 , Howard received a letter from his claims examiner 
which stated that the Office had a made a mistake by approving his back and neck injury. 
Howard was denied appeals right. On March 8, 1996, well within the one year time limit 
front the denial of his appeals right, Howard filed a request for reconsideration. 
However, the OWCP never responded to this request. Since the return of his case file in 
late October 1 996 . Howard called the OWCP numerous times to find out what happened 
to his two requests for reconsideration. No one ever returned his calls. In November 
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1996, U.S. Congressman Steven Horn of Long Beach, CA wrote a letter of inquiry on 
behalf of Howard to the OWCP in San Fnuicisco. Howard finally received a letter, dated 
December 1 9. 1 996. from a Reconsideration Examiner, Ms, Betsy Miller. She denied his 
two requests on the ground that Howard had not filed his requests in a timely manner. 
She stated in her letter that Howard's right for reconsideration began to run on October 
28« 1 994. What Ms. Miller failed to understand was that these two issues were not part of 
the appeal in 1993. but were issues that developed some time after the Board's decision in 
1994/1995. The first issue concerning retroactive benefit developed in March 1995 and 
the second issue developed in July 1995. It is evident that the Office grossly erred in their 
calculation as to when Howard's ri^t to request for reconsideration began. 

From the time of the surgery in May 1995 to October 20, 1995, Howard received 
physical therapy three times per week. On October 20, 1995, Dr. Kay declared Howard 
permanent and stationary and left medical treatments open for the future. He also 
submitted all his paperwork to the Office, including the OWCP-5 Form which dealt with 
work restrictions. Howard was looking forward to retuni to work and get on with his life. 

In mid Januaty 1996, Howard received a letter, dated January 11, 1996, from the 
Vocational Rehabilitation Supervisor at the Office which stated that Howard had been 
assigned a Rehabilitation Counselor, Ms. Cynthia Ward. Her position was to help 
Howard to get back to work at the U.S. Postal Service. In the meantime, however, 
Howard received a letter from a Ms. Marie Cram, at the U.S. Postal Service, Regioiul 
Office in San Bruno. CA. Her certified letter was dated January 4, 1 996, but Howard did 
not receive it until January 19, 1996 (as stamped on the envelope). In her letter, she 
ordered Howard back to work at his original station in Kailua, Hawaii, on January 27, 
1996. By this time, Howard and his wife owned a home in Cypress, CA. It was 
impossible for Howard and his family to move back to Hawaii on one week notice. 
According to FECA, he should have been offered a 30 day notice. Howard wrote back to 
Ms. Cram on January 20, 1996, and asked for a 30 day extension. On January 31, 1996, 
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Howard received a seccxnd letter from Ms. Cram in which she gave an extension to 
February 2, J 996. which only gave him two days to make a decision. She stated; "You 
are expected to return the job offer and/or report to Honolulu by February 2, 1996 for 
the job offer, unless you have given accepted reason for an extension. A refusal to 
respond to the job offer by February 2, 1996 is considered the same as a job refusal . " 

She also ordered Howard to report to Dr. Brian Tang, Postal Contract Physician in 
Long Beach, CA at 0800 on February 1, 1996, for a medical evaluation and a drug- 
screening test, even though Howard had not yet accepted or rejected the job offer. No 
physical exam was ever perfonned. Howard was subjected to a drug-test and was told by 
the office staff that he was a "Special Handling Case," therefore he was not permitted to 
walk by himself, or carrying his own file, like the others who were there for the same 
reason. A couple of weeks later on, Howard requested a copy of the result of the drug- 
test, but was denied by Dr. Tang’s office. He was told that it was an order from the U.S. 
Postal Office in San Bruno, CA not to release this information to him. 

On February 2, 1 996, Howard mailed a letter to Ms. Cram in which he told her 
that he was unable to make a decision since he had not yet received the Relocation 
Packet, nor had he heard from his claims examiner. Ms. Cram accused Howard of 
"playing games" and she also accused Howard's mailman of throwing away his mail. The 
following day, iiowevcr, Howard received a letter from his claims examiner, Ms. Jane 
Bicek. who gave Howard 30 days from the date of her letter, February I, 1996, to make a 
decision. Yet. on February 8, 1996, Howard received a third letter from Ms. Cram which 
stated that he had up to February 9, 1996, which gave him only 1 day to make a decision. 
Unless Howard could give a good cause for rejecting this job offer, she stated that he 
would lose his compensation, Schedule Award, and any future reinstatement with the 
U.S. Postal Service. 

From the first appointment with his Rehabilitation Counselor, Ms. Ward, it was 
evident that her purpose was not to help Howard in returning to the U.S. Postal Service, 
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but to put pressure on Howard to either accept or reject the job offer in Honolulu. She 
called him day and night and asked him if he had made a decision. Finally Howard told 
her not to call anymore as be had 30 days to make up his mind. When Howard asked her 
for her assistance in finding work where he lived, she merely told him that he would have 
to look for himself, that she worked under the direction of Ms. Cram, even though Ms. 
Ward was under contract with foe U.S. Department of Labor, who paid her $65.00 per 
how. 

The Law clearly states that injured workers must be offered a position where they 
reside, not to exceed 40 miles and/or 1 hour commuting time. However, moving back to 
Hawaii would cause a great financiai burden for him and his family. It should also be 
kno'vn that the U S. Postal Service had just opened a new plant, just 10 minutes away 
from his residence. According to the APWU President, Mr. Cantu (Orange County) and 
APWU National Representetive Mr. Norman Wright (Los Angeles County) there were 
several openings available for Howard (since that time, there have been hundreds of 
openings available). In spite of this infonnation, the OWCP in collusion with the USPS, 
refused to search for job opportunities in the County of Los Angeles, and Orange County, 
CA. 

In a letter dated February 13, 1996, Howard informed Ms. Bicek that he was 
financially unable to accept this job offer unless the U.S. Postal Service would pay for all 
the expenses involved in order to re-establish himself and his family in Hawaii. He 
explained that he had recently purchased a home in Cypress, CA and could not sell 
without a loss: that his two children, age 16 and 17, were well established in school. His 
17 year old son had already been accepted to the California State University at Long 
Beach for Fall 1996 under Federal Student Aid, and a State University Grant. His wife 
could not easily find employment, especially since her company didn't have any offices in 
Hawaii. He explained in his letter that if he had to move back to Hawaii, he would never 
be able to purchase a home again due to the increased real estate value since his move in 
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1986. He would not even be able to find affordable housing, renting a home solely on his 
income as a mail carrier, as rent would be the same, or higher than his monthly mortgage 
in Cypress, CA. He enclosed a "Hawaii Real Estate Market Analysis" which showed that 
the average home remained around S3S0,000 for a single family home. Howard also 
provided Ms. Bicek with evidence of the high cost of education in Hawaii. The tuition 
fee at the University of Hawaii was in 1996 $2,500 per semester, compared to Cal State 
Long Beach at $908.00 per semester. Neither of Howard's children would be able to 
proceed with their education in Hawaii. With only $2,000 in savings, such a move to 
Hav/aii with his family and three dogs would be financially prohibitive. 

In his letter, he also quoted FECA 2>814 which states that the claims examiner 
should consider the availability of the employment which is usually evaluated with 
respect to the area where the injured employee resides at the time the determination is 
made, rather than the area of residence at the time of the injury. In this case, Ms. Bicek 
did not consider anything of the above, but merely followed the directions of Ms. Cram at 
the U-S. Posul Service, 

As advised by Ms. Bicek, Howard contacted Mr. Bill Cole, Financial Analyst at 
the U.S. Postal Service in San Bruno, CA. Mr. Cole ver^lly stated to Howard that it 
** didn't requited a financial wizard to fiigure out that this job offer would be financially 
impossible " since the post office would only pay for airline tickets, moving of household 
goods, including one car, and 30 days of temporary lodging. Howard would not even be 
able to financially survive for one month, having to pay his mortgage in Cypress and rent 
after 30 days in Hawaii. Howard and his family would be destitute. (Due to the waiting 
of decisions from the OWCP and ECAB from 1996 to the present, Howard and his wife 
had to file for bankruptcy in early 1998 in order to save their home in Cypress.) 

Howard was offered a job within his physical capabilities. However, the offered 
position required that he and his femily relocate from California to Hawaii after ten years 
away from the Islands. Even though the U S. Postal Service would pay for the 
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transportation and 30 days of temporary lodging, the OWCP did not consider whether the 
relocation was financially prohibitive. According to FECA concerning Agency Job 
Offers, it states in Section 6c(l) that "other factors in addition to those outlined in section 
Sf should be considered in evaluating reasons offered for refusal, such as, the cost of 
relocation t,r financially prohibitive. " In previous cases, the EC AB have found that the 
phnise "cost of relocation" necessarily includes the cost of finding affordable housing in a 
new area and nor merely the actual cost of moving. It is evident that the OWCP did not 
coander the costs involved in establishing a new residence. For example, with only 
S2.000 in savings, Howard would not have the funds to transport two additional cars, his 
pets and quarantine in Hawaii, or have any funds for the first month rent and a security 
depi^sit (usually the last month rent), to pay for the hook-up of utilities, car insurance, and 
all other normal requirements in order to establish a home. He also pointed out that the 
Relocation Packet did not include relocation to Alaska and Hawaii which was never 
recognized by the OWCP. 

Ms. Bicek denied all his reasons. In her letter she stated diat his children could 
live on their own, not considering that his children were still minors. She stated that 
Howard's Jack of savings was not a valid reason for refusing the job oflSsr (after the 
OWCP had financially devastated his life over the years). Concerning the financial 
obligation of his home, she merely stated that the Agency would pay transportation of a 
"mobile home." But Howard does not own a mobile home. Consequently, Howard's 
benefits were terminated on March 30, 1996 on the ground that he refused acceptable 
work. 

Furthermore 

On April 29, 1996, Howard requested a hearing with the Branch of Hearings and 
Review in Washington, D.C. as such requests must be filed within 30 days. The issue 
was based on the termination and improper restoration, not being offered a job within his 
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conimuiing area. U.S. Congressman Stephen Horn of Long Beach. CA forwarded 
Howard's requesr for a hearing to the U.S. Secretary of Labor, Mr, Robert Reich, on May 
10, 1996. 

Thanks to Congressman Horn, the Branch of Hearings and Review expedited the 
hearing date which was scheduled already on July 18. 1996, in the Federal Building, Los 
Angeles, CA. The Hearing OfRcer was Mr. Joe Baumgartner. Howard's wife and 
representative presented the same evidence and reasons and clearly pointed out why this 
relocation would be financially prohibitive. She used the case of Ricardo G. Contreras in 
which the ECAB had found that the Office had improperly determined that the appellant 
was not entitled to compensation because he refused to accept a valid job offer due to 
financial hardship. However, Mr. Baumgartner used the case of Carl N. Curts who had 
refused a relocation job offer from Olympia, WA to San Diego, CA. which was not of the 
same nature, or issue as in Howard's case. The difference was that Mr. Curts used 
medical reasons for not being able to move He stated that his children were emotionaJly 
unstable; there were nonemployment-related medical conditions, such as his wife was 
suffering from leukemia, diabetes and depression. Mr. Curts and his family didn't want to 
move to San Diego because of the high crime rate in that «uea. In this case, the appellant 
preferred to live in the State of Washington. He was unable to provide sufficient medical 
evidence to prove that he was unable to perfbnn the offered clerk position, or that there 
were medical reasons for not returning to San Diego. In Mr. Curfs case, it was not a 
matter of being financially incapable of relocating from one place to another. Yet, Mr. 
Baumgartner stated in his decision that Howard's reasons for declining die Job offer were 
the same as in Mr. Curts case, as it involved only his preference for his current place of 
resilience, rather than financia] concents. Howard received the decision of denial on 
October 26, 1996. dated October 17, 1996. 

During the summer of 1996, Howard received a letter from Mr, Clemons at the 
Branch of Hearing and Review. In his letter, dated June 19, 1996, he informed Howard 
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that be may be eligible for a Schedule Award and that he should see his physician &r a 
determination of the degree of his shoulder injury. Thia was indeed unexpected as 
Howard's claims examiner, Ms. Bicek, had stated in her letter in March 1 996 that he had 
forfeited his right for a Schedule Award because he had rejected the job offer in 
Honolulu. However, all the necessary foims and instructions were attached to the letter. 
The letter also stated that the medical report had to be completed and returned to the 
Branch of Hearings and Review within 30 days. He advised Howard that if the requested 
medical evidence was not submitted within 30 days, there would be no basis for 
computing an award, and no further actions would be considered. It should be known 
that it is not an easy task to locate a physician who is willing to make such a 
determination of calculating a degree of injury according to the AMA Guidelines. Of all 
the doctors Howard called (about 1 5 orthopedics, including UCLA), Dr. Krishna was the 
only one willing to do it, but only after his scheduled vacation in July. The completed 
medical report was forwarded in the last moment to Mr, Clemons in July 1996. However, 
Dr. Krishna had not been permitted by the U.S. Department of Labor to calculate the 
percentage • only to rate the measurements according to the AMA guidelines. Kerstin 
called Mr. Clemons and asked him why the doctor had not been allowed to give the 
percentage. Mr. Clemons informed Kerstin that their office would conclude the 
percentage based on the measurements in the report 

It spells out very clear in the Federal Employee Compensation Act Manual that 
the physician must include a percentage rate based on his measurements. Kerstin called 
Dr. Houston ar the AMA in Chicago (who specializes in the Guidelines) and asked him 
who should determine the percentage rate. Dr. Houston informed her that the examining 
physician is the one who must calculate the percentage. 

In September 1996, Kerstin called Mr. Clemons and asked about the status of the 
Schedule Award. She was told that Howard's medical file had been forwarded to their 
District Medical Advisor for an evaluation. Howard received a letter dated October 9, 
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1 996. which merely stated that since Howard had been subjected under a penalty code on 
March 25, 1996 (for rejecting the job offer in Hawaii), he was not entitled to a Schedule 
Award. 

On January 17. 1997. Howard filed two new appeals with ECAB, one for the 
wrongful termination/iniproper job restoration, and foe other for the retroactive pay from 
1989 to 1993. In conformance with foe Board's Rules of Procedure, a copy of the 
Applicaition for Review was served on foe Director of the OWCP who was allowed 60 
days, as of February 13, 1997, to forward the case record to the Board which should been 
received by April 13, 1997. However, when Kerstin called the Board on July 11, 1997. 
the Board had not yet received Howard’s case file. His case record was finally received 
by the Board in the following week. It is expected that his oral hearing will take place in 
January 1999. 
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Mr. Burelli. Yes, my name is Anthony Burelli, presently resid- 
ing in Westminster, CA. My former employer was the Department 
of the Navy, Long Beach Naval Shipyard from March 1992 to 
March 1994. My former occupation was joumejroan marine elec- 
trician. Reason for leaving: terminated due to disability. My prior 
employment was McDonnell Douglas C-17 program, and my occu- 
pation was avionics/electrical systems tecnnician. My reason for 
leaving there was just a RIF. I am a veteran of the Vietnam era, 
1969 to 1972 with the U.S. Marine Corps. I have a high school edu- 
cation, 2 years of college, plus USMC avionics and electronics. 

Though the following information appears lengthy, it represents 
a shallow endless summary of the nightmare which this injury has 
escalated into. 

Soon after the layoff from the McDonnell Douglas C-17 program, 
I applied for the Long Beach Naval Shipyard advertised electrician 
positions. I was interviewed and hired. 

Eventually I was assigned to the major overhaul of the U.S.S. 
Peleliu, My primary duties focused on the RAM, Sea Whiz, and 
TAS radar. As overhaul progressed, duties expanded into CIC and 
Engineering. Toward completion, I was asked to participate in a 5- 
day sea trial scheduled for February 1, 1993 through the 5th. Due 
to repercussions of not participating, I decided it was in my best 
interest to participate. 

On February 3, I sustained an injury to my left knee. The onset 
of severe swelling and progressive pain prompted me to see the 
U.S. Naval medical officer on board. Due to the severe swelling, he 
cut my pant leg to view the injury. Suspicion of blood clotting 
prompted the Naval physician to restrict me to 24-hour bed rest for 
the duration of sea trial. My immediate superior elected to ignore 
the physician’s strict 24-hour bed rest and directed me to continue 
worHng. 

On the evening of February 3, the medical officer felt it was nec- 
essary to locate me, making sure, in his words, I was still alive. On 
February 4, additional swelling, discoloration, and cramping 
prompted the medical officer to request an air lift back to Long 
Beach Naval Shipyard, however, the flight deck was not certified. 
I explained the reason for the additional swelling was due to the 
supervisor directing me to continue working. The medical officer 
confronted my superior and explained the immediate danger and 
consequences involved. 

Upon return to the Long Beach Naval Shipyard, the medical offi- 
cer instructed me to have somebody take me to the dispensary. 
There, I was seen by Dr. Edgar Brionnes, who immediately ordered 
X rays and administered pain medications. Dr. Brionnes indicated 
negative bone damage; however, his immediate concerns were fears 
of blood clotting and tissue damage, recommending an MRI and 
Doppler vein scans. He instructed me to return home and return 
on the following Monday to be examined by Dr. Wanda Lopez, 
whose immediate response was to have me seen by an orthopedic 
specialist and recommended an MRI with venogram. 

Dr. Lopez notified the Long Beach Naval Shipyard compensation 
office to obtain an appointment with medical group under contract 
with the Long Beach Naval Shipyard. The compensation clerk 
scheduled the appointment for February 10 and instructed me to 



200 


continue regular duties until appointment. On February 8, 1993, it 
was necessary to have me escorted back to the dispensary due to 
inability to walk. Dr. Lopez was completely unaware of the instruc- 
tions to return me to regular duty which caused further damage to 
the left leg. She then placed me on 24 hour bed rest until appoint- 
ment date with Dr. Mizuguchi. 

On February 10, 1993, I was seen by Dr. Tomoji Mizuguchi. His 
immediate response was to request authorization for diagnostic 
tests; however, I did not receive these authorizations until Feb- 
ruary 19, then scheduled for the 22nd. According to Dr. Mizuguchi, 
his office is instructed by the Long Beach Naval Shipyard com- 
pensation office to return Long Beach Naval Shipyard employees to 
work until results of testing are completed, regardless of diagnosis 
or recommendations of physicians. 

The March 3, 1993 appointment with Dr. Mizuguchi indicated 
the results of the MRI testing were positive, having a tear of the 
posterior horn in the medial meniscus, ganglion cyst, and possible 
bone fragments. Dr. Mizuguchi submitted the MRI results, along 
with a second request for venogram prior to surgery for fear of 
blood clot formations, thrombophlebitis. Deep vein studies with 
Doppler were requested; however, only a sonogram testing was au- 
thorized. Surgery was requested on March 3, 1993 but not received 
until approximately April 28, 1993, scheduling surgery for May 3. 
Positive results of dia^ostic tests prompted Dr. Mizuguchi to re- 
turn me to work, restricted to light duty, modified duties only until 
surgery. Additionally, he recommended that if modified duties 
could not be accommodated, I would be placed on workers’ com- 
pensation and sent home to avoid further injury and damage. 

After surgery, Dr. Mizuguchi indicated only 6 weeks was allo- 
cated by the Long Beach Naval Shipyard for post-op physical ther- 
apy, where at such time I was to return to work regardless of prog- 
nosis. Dr. Mizuguchi indicated due to the extensive damage in the 
knee and suspicion of deep vein thrombophlebitis, recovery may 
take 8 months to 1 year, providing his recommendations for treat- 
ment and physical therapy were followed with no outside inter- 
ference. 

From May 4, 1993, to June 22, 1993, attendance at physical ther- 
apy produced negative results due to continuing complications. Dr. 
Mizuguchi requested deep vein diagnostic testing with Doppler; 
however, it was never authorized by the shipyard. 

With continuing complications, I scheduled additional appoint- 
ment with Dr. Mizuguchi on July 1, 1993. During this appoint- 
ment, he indicated discontinuing tus 20-year practice and returning 
to Japan, and this would be his last visit, referring me to another 
physician. He assumed the Long Beach Naval Shipyard informed 
me of his departure, however, the compensation clerk denied 
knowledge of this. 

Additionally, she insisted I see another physician with the same 
group. I wanted to choose a physician of my own and her response 
was due to the location of your injury occurrence, the Department 
of Navy would not assume responsibility for the injury, medical 
treatments and medication. You must remain under the care of our 
physicians. I also submitted my health insurance eligibility papers 
and her immediate response was once injured, you are no longer 
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eligible for health insurance enrollment through the Federal Gov- 
ernment. To date, my family does not have any type of health in- 
surance coverage thanks to the Long Beach Navi Shipyard com- 
pensation clerk. By the time I discovered all information given me 
was totally erroneous, health insurance enrollment period expired. 

Soon after contacting union representative about this situation, 
I decided it was time to get educated about regulations and laws. 
In a letter dated July 19, 1993, addressed to the Department of 
Labor, OWCP claims examiner, I elected to exercise my right to a 
physician of my choice. In a letter dated July 30, the OWCP claims 
examiner authorized the change of physician. 

On August 13, Dr. Richard Mulvania held initial evaluation, re- 
viewing medical records with physical examination and concluded 
that due to continuing complications of the left knee and leg, addi- 
tional diagnostic testing was necessary. He requested the author- 
ization for second MRI, however, did not receive it until August 25 
and then scheduled it for August 29. The results of MRI received 
September 7, at which time. Dr. Mulvania evaluated and explained 
extensive damages of the left knee which consisted of horizonal 
cleavage tear of the medial meniscus extending from the anterior 
to posterior horn, transverse tear in the middle one-third of the lat- 
er^ meniscus with excessive shredding. Dr. Mulvania submitted 
the results of the test along with recommendations for immediate 
surgery and requested authorization for surgery. After numerous 
phone calls from the doctor’s office staff, the claims examiner fi- 
nally authorized it on October 25, 1993, and then scheduled for No- 
vember 3, 1993. 

October 29 was my last day of work prior to surgery on Novem- 
ber 3. I phoned the claims examiner at OWCP to ensure that pa- 
perwork for compensation was received. The claims examiner indi- 
cated she had not received documents from the Long Beach Naval 
Shipyard compensation clerk. At that point, I encouraged her to 
contact the Long Beach Naval Shipyard compensation office to in- 
quire. I also forewarned her about the abusive claims clerk and 
suggested speaking with a supervisor. The OWCP claims examiner 
called me back and explained her ordeal with Long Beach Naval 
Shipyard clerk and apolo^zed to me for her disbelief and hoped 
she did not make animosities between myself and the compensa- 
tion clerk worse. 

On November 8, I was taken to Dr. Mulvania’s office due to ex- 
cessive cramping in the lower left leg, swelling, discoloration, ten- 
derness, and inability of weight bearing. Exam indicated symptoms 
of thrombophlebitis, prompting Dr. Mulvania to recommend emer- 
gency care and immediate deep vein studies. Doppler studies indi- 
cated deep vein thrombophlebitis. Dr. Bassam Assassa was asked 
to assume treatment and placed me in the hospital for 9 days. Re- 
leased from the hospital, I continued to be monitored by Dr. 
Assassa on anticoagulants. Post-op physical therapy for knee post- 
poned pending treatment for blood clots. Began physical therapy on 
January 5. 

On April 4, 1994, I received a letter from the Long Beach Naval 
Shipyard. It was an SF-50 NOPA. I was being terminated from 
emplo 3 mient due to disability. Following this letter, I began a com- 
bined 4-year process with MSPB and EEOC. 
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Additionally, I was assigned to a nurse through OWCP nurse 
intervention program. However, after several inquiries and con- 
frontations with the compensation branch concerning terminated 
employment, the nurse was abruptly withdrawn from my case. 
However, her detailed report indicated the employing agency never 
had made a bona fide attempt to accommodate medical restrictions 
and never had any intentions of returning me to some type of job. 

On June 17, 1994, in a visit to Dr. Mulvania, I was diagnosed 
with cellulitis of the left leg with no lymphangitis, secondary to 
periostosis, directly related to the phlebitis. Physical therapy was 
halted until the spreading cellulitis was under control; however, 
the residuals of the cellulitis left severe scarring. 

Due to numerous therapy authorization denials, I have deterio- 
rated and it has affected both hips, causing lost range of motion in 
left knee and hips with excessive pain and joint degeneration. 

In a January 25, 1995, narrative medical report from Dr. 
Mulvania to the claims examiner indicating severe depression and 
anxiety S3miptoms, the recommendation for psychological treat- 
ments would reduce the effects of depression and anxiety and fur- 
ther delay in authorizing needed medications was unnecessary. 

On December 27, 1995, I was taken to the emergency unit at 
Pacifica Hospital and placed in ICU for 3 days due to severe chest 
pains, an irregular heart rate, and labored breathing. 

A January 5, 1996, narrative medical report from Dr. Michael 
Carlos, cardiologist, mentions the onset of psychological conditions 
such as anxiety, depression, excessive stress, and strongly rec- 
ommended psychological treatments. 

An April 2, 1996, second opinion medical report from Dr. John 
Brown, examining physician for OWCP, concurs with Dr. Mulvania 
and also emphasizes the need for psychological treatments due to 
his diagnosed symptoms of severe depression, anxiety, and stress 
from the traumatic injury. 

In February 1996, I was forced to seek psychological help for the 
escalating depression, anxiety, and panic attacks. The current 
treating psychologist is Dr. Carl Wells. Additionally I was advised 
to apply for Social Security disability and Medicare. Numerous or- 
thopedic examinations along with diagnostic testing have since 
supported the deteriorating hip joints and can be unequivocally 
credited to the injury of February 3, 1993. 

On April 2, 1997, I was examined by Dr. Warren Taff, psychia- 
trist and OWCP second opinion physician. Dr. Taff concurred with 
Dr. Wells’ treatment, however recommended antidepressants as 
well as antianxiety medications. 

The above medical information is based on documented accurate 
facts during the history of the claim, and supplies no information 
concerning hidden agenda, nonmedical administrative adverse 
practices. All information can be supported by documents upon re- 
quest. 

Thank you. 

Mr. Horn. Well, we thank you. Now it took 4 years I guess from 
the actual injury to get the kind of help you needed, is that correct? 

Mr. Burelli. Approximately 4 years. The hidden agendas in be- 
tween that caused a lot of internal family problems, prompting the 
psychological. And it continues, it has not lessened. To date, with 
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my case, I have seen 21 doctors and they all concur, all reports con- 
cur, from Lieutenant Scanal aboard the U.S.S, Peleliu to present. 
And it has not ceased, but yet I have had stigmatizing labels and 
categorized as a fraud, even though all these medical reports state 
unequivocally that the information gathered from diagnostic tests 
and professional doctors is accurate and true. And according to the 
law, you are granted an OWCP claim as long as the medical evi- 
dence supports this. Well, I do not know how much more support 
they need, you know. What is it that they want? This is what I am 
looking for. 

Mr. Horn. That is a good question, we will see if we can procure 
the answers sometime today or later. 

Roger Euchler is a letter carrier with the U.S. Postal Service. Mr. 
Euchler. 

[The prepared statement of Mr. Burelli follows:] 
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SUMMARY 

Though the following information appears lengthy. It represents a 
shallow endless summary of the nightmare which this injuiy has 
escalated into. 

Soon after layoff from the MCDONNELL DOUGLAS C-17 program, I 
applied for LBNS advertised Electridans positions, interviewed and 
hired. 

Eventually assigned to the major overhaul of the USS Peleliu. Primary 
duties focused on the RAM system^ea Whiz and TAS radar. As 
overhaul progressed, duties expanded into CIC and Engineering. 
Towards completion I was asked to participate in the 5 day sea trial 
schedualed for February 1.1993 to February 5,1993. Due to 
repercussions of not participating I decided it was in my best interest 
to participate. 

On February 3,1993 1 sustained an injury to my left knee. The onset 
of severe swelling and progressive pain prompted me to see the U.5. 
Naval medical officer onboard. Due to severe swellin^^ he cut pant leg 
to view Injury. Suspicion of blood clotting prompted Uie naval 
physician to restrict me to 24hr best rest for the duration of sea 
trial My immediate superior elected to ignore the physldans strict 
24hr bed rest and directed me to continue %ia>rking. On the eve 
of February 3, the mertical officer felt it was necessary to locate 
me making sure, in his words, *you were still alive". On February 4, 
additional swelling discoloration and cramping prompted the 
medical officer to request an air lift back to LBNS however the flight 
deck had not been certified. 1 explained the reason for the 
additional swelling was due to supervisor directing me to continue 
working. The medical officer confronted my supervisor and explained 
the immediate danger and consequences involved. 

Upon return to LBNS, the medical officer instructed me to have 
somebody take me to the dispensary. There 1 was seen by Dr. Edgar 
Brionnes. He immediately ordered X-r^s and administered pain 
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medication. Dr.Brionnes indicated negative bone damage however his 
immediate concerns were fears of blood dotting and tissue damage 
recommending MRI and OopplerVein scans. He instructed me to 
return home and return on the fbUoiving Monday to be examined 
Dr. Wanda Lopez. 

Dr.Lopcz immediate response was to have me seen by a Orthopedic 
Specialist and recommended a MRI with Veinogram. Dr. Lopez 
notified the LBNS compensation office to obtain an appointment 
with medical group under contract with the LBNS. 

The compensation clerk schedualed the appointment for February 
10,1993 and instructed me to continue regular duties until 
appointment. On February B,1993, it was necessary to have me 
escorted back to dispensary due to inability to walk. Dr.Lopez was 
completety unaware of my instructions to return to regular duties 
which caused further damage to left leg. She then placed me on 
24hr bed rest until appointment date. 

On February 10,1993 I was seen fay Dr.Tomoji Mizuguchi. His 
immediate response was requesting authorization for diagnostic 
tests however did not receive authorization until February 19 
then scheduled for February 22,1993. According to Dr.Mizuguchi, 
hb office is instructed fay the LBNS compensation office to return 
LBNS employees to work until results of testing are completed 
regardless of diagnosis or recomrnendations of plysidans. 

The March 3,1993 appointment with Dr.Mizuguchi indicated the 
results of the MRI testing were positive having a tear of the 
posterior horn in the medial meniscus, ganglion cyst and possible 
bone fragments. Dr.Mizugudii submitted MRI results along with 
second request for veinogram prior to surgery for fear of blood dot 
formations,thromboplebitis. Deep vein studies with Doppler were 
requested however only sonogram testing was authorized. Surgery 
was requested on Mar^ 3,1993 but not received until 
approximatty April 28.1993 scheduling surgery for Mty 3,1993. 
Positive results of diagnostic prompted Dr.Mizuguchi to return me to 
wDrk,restiicted to lite modified duties only until surgery. 
Additionally, he recommended if modified Ute duty could nertr be 
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accommodated, I would be placed on workers compensation and sent 
home to avoid further tnjury^damage. 

After surgery. Dr.Mizugudi! indicated only 6 weeks was allocated 
by the LBNS for post-op physical therapy were at such time I was to 
return to work regardless of the prognosis. 0rMl2uguchi indicated 
due to the extensive damages to my knee and suspicions of deep 
vein thromboplebitls recovery may take B months to 1 year, 
providing his recommendations for treatments and physical therapy 
were followed with no outside interference. 

From May 4,1993 to June 22,1993 attendance at physical therapy 
produced negative results due to continuing complications. 

Or. Mlzuguchl requested deep vein diagnostic testing with Doppler 
technology however It was never authorized by LBNS. 

With continuing complications I schedualed additional appointment 
with DrMIzuguchi for July 1,1993. During this appointment he 
indicated discontinuing his 20 year practice and returning to Japan 
and thb would be my last visit referring me to another pl^idan. 

He assumed the LBNS informed me of his departure however they 
neglected informing prior to initial appointment. I approached the 
LBNS compensation derk and she denied knowledge of this. 
Additionally, she insisted I see the another physidan within the same 
group. I wanted to choose my own plysidan. Her response was 
*Due to the location of injury occurrence and extent of the injury 
FECA regulations do not permit you to chose a pl^idan. In order 
for the DON to assume responsibility for injury, medical tr eatments 
and medication you must remain under the care of our pl^idans". 

I also submitted my Health insurance eligibilfty papers. Her 
immediate response was* Once injured, you are no longer eligible for 
health insurance enrollment through the Federal Govcmmctit.” 

To date, ir^ femi^ docs not have ai^ type of health insurance 
coverage thanks to the LBNS compensation derk. 

By the time 1 dlscorvered all information given to me was totally 
erroneous, health insurance enrollment period expired. 
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Soon after contacting union representatives about this situation 
I dedded it was time to get educated about procedures, laws, 
relations concerning my injury. In a letter dated July 19.1993 
addressed to the 11^. D.O.L OWCP claims eieaminer I elected to 
exercise nty right to a physidan of my choice. In a letter dated 
July 30.1993 the OWCP daims examiner authorized tiie change of 
ph^idan. 

On August 13,1993 Dr. Richard Mulvania held initial evaluation 
reviewing medical records with ph 3 ^ical examination and conduded 
that due to continuing complications of the left knee and leg 
additional diagnostic testing was necessary. He requested the 
authorization for the second MRI however did not receive it until 
August 25,1993 then schedualed MRI August 29,1993. Results of 
MRI received September 7.1993 at which time Dr.Mulvania 
evaluated and explained the extensive damages of the left knee 
which consisted ^ horizontal deavage tear of the medial meniscus 
extending from the anterior to the posterior horn, 
transverse tear in the middle one-third of the lateral meniscus 
with excessive shredding. 

Dr.Mulvania submitted results of diagnostic tests along with 
recommendations for immediate surgery and requested 
authorization for surgery. 

After numerous phone calls from the Doctors office staff, the daims 
examiner finally authorized surgery October 25.1993 then 
scheduled for ^Jovember 3,1993. 

October 29,1993 was last day of work prior to surgery on November 
3,1993. 1 phoned the daims examiner at OWCP to insure paperwork 
for compensation was received. The claims examiner indte^d she 
not receiving documents from LBNS compensation clerk. At that 
point I encouraged her to contact LBNS compensation to inquire. 

I also forewarned about the abusive claims clerk and suggested 
speaidng with a supervisor. The OWCP daims examiner called me 
bade and explained her ordeal with LBNS compensation derk and 
apologized to me for her disbelief and hoped she didn't make the 
animosities between n^self and compensation derk worse. 
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On November 8,1993 1 was taken to Dr.Mulvanias office due to 
excessive cramping lower left leg, swelling, tenderness, 
discoloration and inabilHy of weight bearing. Exam indicated 
symptoms of thrombophlebitis prompting Dr.Mulvania to 
recommend emergency care and immediate deep veins studies. 
Doppler studies indicated deep vein thombophlebitis. Dr. Bassam 
Assassa was asked to assume treatment pladng me in the hospital 
for 9 days. Released from hospital November 17,1993 I continued 
to be monitored by Dr.Assasaa while on anticoagulants. Post-^p 
physical therapy for knee postponed pending treatments for blood 
dc^. Began physical therapy January 5,1994. 

On April 1,1994 I received a letter from the LBNS. In It was form 
5F50 NOPA. I was being terminated firom my emplcyment due to 
disability. Following this letter 1 began a combined 4 year process 
with MSPB and EEOC. 

Additional^ I was assigned a nurse through OWCP nurse intervention 
program. However after several inquiries and confrontations witii the 
compensation branch concerning terminated emplcyment, the nurse 
was abruptly withdrawn from my case. However her detailed report 
indicated the employing agency never made a bona fide attempt to 
accommodate m^ical restrictions and never had any intentions of 
returning me to some type of job. 

On June 17,1994 in a visit with Dr.Mulvania 1 was diagnosed with 
celluitis of the left leg with no lymphangitis, secondary to 
perisostosis direetty related to phlebitis. Plysical therapy was 
halted until the spreading celluitis was under control however 
the residuals of the celluitis left severe sc:aring. 

Due to numerous therapy authorization denials, I have deteriorated 
and It has effected the hips causing lost range of motiem in left 
leg, knee and hips with excessive pain and Joint degeneration. 

In a January 25,1995 narrative medical report from Dr.Mulvania 
to the OWCP daims examiner indicated severe depression and anxiety 
symptoms. The recommendation fbr ptycologicai treatments would 
reduce the «^cts of depression and anxiety and further deliy in 
authorizing needed medications was unnecessary. 
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On December 27,1995 I was taken to emtrgency unit at Pacifica 
Hosprtil and placed in ICU for 3 days due to severe diest pains 
irregular heart rate and labored breathing. 

In ajanuaty 5,1996 narrative medical report from Dr.Michael Carlos 
cardiologist, mentions the onset of psycological conditions such as 
anidcty and depression and eacessive stress and strongly 
recommended psychological treatments. 

In an April 2,1996 2nd opinion medical report from Dr.John Brown 
examining plystdan for DWCP, concurs with DrMuIvania and also 
emphasizes the need for p^cological treatments due to his 
diagnosed ^mptoms of severe depression and anxiety and stress 
from the traumatic Injury, 

In February 1996, 1 was forced to seek p^cological help for the 
escalating depression, anxiety and panic attacks. The current treating 
Ptychobgist is DnCari Weils, Phd. Additionally, I was advised to apply 
for SSD and medicare. Numerous orthopedic examinations along %dth 
diagnostic testing have since supported the deteriorating hip joints 
and can be unequivocally credited to the injury of February 3,1993. 
On April 2,1997 1 was examined by DnWarren Taff, psychiatrist and 
OWCP 2nd opinion Plysician. DrTafFconcured with Dr,Wells 
treatments however recommended anti depressants as well as 
anti anxiety medications. 

The above medical irrformation is based on documented accurate 
facts during the history of this claim and supplies no information 
concerning hidden agenda, non medical administrative adverse 
practices. All Inform a tion can be supported by documentation 
upon request. 

Pursuant to 2S USCS ss 1 7^6, 1 declare under penalty of perjury 
that the above information is true, correct to the best of my 
knowledge and belief 


Arvthory Burrclli 
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The foltowinstestimoiiy is based on actual occurrences and ^cts 
from Date of Injury: February 3,1993 to present. It incorporates 
the March 1996 brief scenario letter to Congressman Homs office. 


February 3,1993 

Lt. Scannell-Naval medical ofRcer issued me a hand written 
prescription for strict Z4hr bed rest with left leg elevation. I 
submitted it to my immediate supervisor who blatantly ignored 
it and directed me to continue woridng. I fil^ a complai^ against 
him however it was never addressed. 

Wly was it necessary for this supervisor to deliberate^ ignore a 
plysidans medical order esperially after the medical officer spoke 
with him about the danger and consequences of a possible blood clot 
also wi^ did LBNS condone this action? Obviously, the medical officer 
suspect^ extensive knee damage however blood dotting of ary sort 
deserves prompt serious attention even at tha precautionary level. I 
believe tiie supervisors actions were totally unacceptable and in all 
probabilily made a serious condition worse at most jeopardized my 
life by sending me back to work. 

February 5,1993 

Dr.Edgar Brionnes examines left knee damage however serious 
concerns prompted him to recommend Doppler vein studies 
for fear of a blood dot in lower left leg. His medical report induded 
this recommendation when submitted to LBNS compensation office 
however it was never addressed. This was the second of 4 physicians 
to recommend this diagnostic test. WVy did the LBNS compensation 
office ignore these recommendations when they were coming from 
their plysidans? 

February 8,1993 

Dr.Wanda Lopez examines left knee and lower left leg. Without 
hesitation contacts LBNS compensation office and expresses serious 
concerns about possible blood dotting with the onset of cramping. 
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discoloralioii and inability to app^^ weight. She reannmends 
being transported to $t.Marys Medical center for immediate 
diagnostic testing however on^ received the February 10,1993 
appointment for Dr. Mizugudit and Instructs Dr. Lopez to return me 
to regular duties until appointment date. This is 3 irf 4 plysidans to 
ezpress serious concerns with a possible blood dot and to 
recommend deep vein studies as precautionary measure and once 
again LBNS fails to give any attention to serious medical opinion. 

Why was it necessary to ignore diagnosis and recommendations from 
a Physidan qualified to diagnose and attempt prompt eftident 
medical care? Additionally, In lieu of the serious concerns of the 
Dr.Lopez the LBNS instructed her to return me to work with no 
restrictions. 

February 10.1993 

Sally Wilson, the LBNS compensation clerk instructs me to pidc up 
the documents necessary to see Dr.Mlzuguchi, also ideittities herself 
as my daims representative for the duration of the claim. 

Dr. Tomojl Mizugud with the Long Beadi Orthopedic Group which 
was under contract with the LBNS, examines the injury and excessive 
swelling and discoloration of he left leg and knee. He immediately 
recommended MRI and Doppler diagnostic test. He submitted his 
examination report, recommendations for diagnostic testing and 
request for left knee surgeiy if needed same day as exam. The Doctor 
went on to explain the” LBNS procedures instruct him to return 
patients to LBNS regular duty until sdiedualed testing and results*. 
Even though Dr.Mizuguchi phoned the LBNS compensation office 
for verbal authorization he was denied and told thiy would contact 
hb office with authorization. Once again LBNS compensation office 
defied medical recommendations and delayed authorization for 9 
additional days to February 19,1993 then sdieduling for February 
22 with results due by March 3,1993 adding a total of 19 days 
working regular duties with a blood dot and injured left knee. 

Why would Ms Wilson deliberately ignore and neglect 

recommendations 

of 4 medical Doctors ? 
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Simple review of the 4 episodes above will indicate blatant violations 
with FECA, title 20 cfr and possible civil rights violations not to 
mention complete disregard for human life under medical care. Ms 
Wilson should have been held accountable for abusing her authority 
ignoring physicians medical opinion during an emergency situation 
and lack of basic common sense. When approached about this she 
explained that,* her superiors instructed all compensation clerks 
to handle Injury daims this wty due to most injury claims are 
fraudulentl*. I emphasized extreme unacceptable opinions towards 
these actions and held that office ,her and the supervisors direcIty 
responsible for the unnecessary extensive damage to my leg. Her 
response was^there b nothing you can do about it. We are in control 
of all medical and you have no rights”. 

Apparently that encounter produced reverse results whereas she 
didn't authorize surgery until April 28,1993 then scheduling for May 
3,1993. 

Miy 4,1993 

From May 4,1993 to June 22,1993 1 attended Ptysical Therapy and 
utilized sick leave to cover 6 weeks post-op recovery however due to 
continuing complications rny left leg and knee deteriorated making 
me dependent on crutches and knee brace. 

Once discovering Dr.Mizuguchl %vas leaving I called Ms Wilson and 
requested a change of physician a second tirne. She refused stating 
*1 was not permitted to select a doctor due the occurrence and 
extent of the injuries. FECA regulations do not permit you to chose a 
pl^sidan. In order for the DON to continue accepting responsibility 
1 must remain with their physidans*. 

Why was it necessary to blaten^^ lie and violate the FECA7 The 
continuing complications should have alerted a higher authority 
to authorize examination from a spedalist howeve r Ms Wilson 
became a major part of the problem instead of part of the 
solution and unfortunately I end up as the victim. 

Why was it necessary for Ms.Wibon to blatarrtty lie about rvy 
eligibility for rqedical insurance? 
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June 19.1993 

I composed a letter to Ilene Padar, OWCP claims examiner assigned 
to my claim. I was exercising ir^ right to a pl^idan of ir^ choice 
and emphasized the sincere request for a prompt authorization 
response however it took II days to authorize this request. 1 am not 
sure yidty even though I spoke to her first she explained it had to be 
in writing sent to US DOU OWCP. 

June 20,1993 

Follow up visit with Dr.Mizuguchi. He explained LBNS compensation 
clerk instructed him to return me to work. Reluctant to release me 
for regular duty he insisted 1 be placed in a modified litc duty 
position due to continuing complications or he would place on 
workers compensation. He also requested authorization for further 
^agnostic test with Doppler technology for 3rid time. Request 
was never addressed 

June 22.1993 

Returned to LBNS compensation office to report in and I was sent to 
the Electrical/Electronks department where I was more the qualified 
for bench work however I was told the supervisor of the department 
was not allowing Injured lite duty personal to work in the building. 

I was then forced to solicit rnyself to the transportation department 
as a dispatcher. The supervisor accepted my medical restrictions and 
appreciated a dependable emplcryee. 

June 29,1993 

Received authorization for change of physician. 

Schedualed next available appointment with Dr.Rlchard Mulvania 
for August 13,1993. 

Initial evaluation and examination DrMulvania recommended MRI 
for the knee. When asked about tiie severe swelling 1 explained 
past prDcedures of the LBNS compensation office and lack of 
authorization for further testing or physical therapy and was left in 
the present conditicm. 

On or about August 15,1993 his report along with request for 
the authorization fof ^RI was submitted VIA fax. 
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Additionally, a staff member phoned San Francisco OWCP office and 
left message for llene Radar claiins examiner requesting the 
authorization as soon as possible, however the claims examiner 
felt it was necessary to delay authorization for an additional 
12 days then it was schedualed for August 29,1993. 

September 7,1993 

Results of MRl explained by DnMulvania. He explained the extensive 
damages of left knee and appeared confused due to prior knowledge 
of a previous surgery 4 morrths ago. 

The question here is: Wl^ was there so much extensive damage to 
the knee while the surgery report and procedure of Dr. Mizuguchi 
indicated repairs to the left Imee had been completed and successful? 
1 have been waiting 5 years for an answer to that question. 

DnMulvania submitted results of the MRI, his diagnosis and 
recommendations along wHh the authorization for a second 
surgeryTn addition to faxing tiie information, Dr.Mutvania had 
staff member phone Ilene Radar numerous times In an attempt to 
secure an authorization as soon as possible due to the serious 
extent of the injury. Ms Radar responded on October 25,1993 
after numerous phone calls which were never returned. 

Surgery was then schedualed for Movember 3,1993 

*Simple review of the injury history thus far would reveal some 
startling facts about OWCP procedures, claims handling, medical 
facts, reponse time and most important the consequences a person 
suffers because of them. 

October 29,1993 

Final day of work prior to November 3 surgery. 

I phoned OWCP daims examiner and discovered being transfered to 
another claims examiner, Carol Clayton. 

As always daims examiners always try to treat claimants less then 
favorable. I went on to explain niy finical status and to fax my 
election to utilize whatever sick time Vs Fed empkyees compensation 
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due to not trusting Ms Wilson to send paperwork in for 
compensation. 

She explained the difference and suggested using Fed compensation 
instead. Ms Clayton abo volunteered to call Ms WIbon in hopes of 
having her send papers prompt^. I forewarned her concerning Ms 
Wibon and she went on to explain Ms Wibon and that compensation 
office operate under OWCP guidelines. She phoned me back and 
explained the abusive ordeal with Ms Wibon and apologized 
hoping she didn't make it worse for me. 

The next subject was compensation and what equation was used to 
formulate payment based on the second surgery being a continuing 
injury or a recurrence. Ms Cl^on insisted it was a continuing 
injury and based rr^ compensation payment on date injury occurred. 
I objected due to it being a recurrence of the original injury plus 
I remained employed widiout a break in service from June 22.1993 
to October 29,1993, plus 1 level and 2 grade increases and the 
applicable colas in between. 1 offered to forward proof however Ms 
Clayton refused to look at it. 

Klovember 8,1993 

Complications in left leg and knee caused an emergency Doctors visit 
Upon examination Dr.Mulvania immediate concern and diagnosis 
was the possibility of a blood clot and immediately sent me to Pacific 
Hospital Emergency and ordered Doppler deep vein studies. The 
test revealed dual blood dots lower leg moving. Dr.Mulvania 
was informed and immediately had me admitted into hospital 
where Dr.Bassam Assassa agreed to assume responsibility for 
medical care. Dr. Assassa explained the danger of the blood dots. 

I explained several physicians previously diagnosed possible blood 
dots however testing was never authorizecL He went on further 
to mention,'' with blood dots that are moving, waiting for 
authorization to proceed with the test b unacceptable. A person 
could be deceased while waiting therefor that is why Dr.MuIvanta 
sent you here. 

Why was life permitted to be placed in jeoparcty or compromised 
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because of a claims examiner unnecessary delay in responding, 
or blaten neglect and ignorance or lack ^ common sense? 

Who would of been held accountable for the negligence and blatant 
irresponsible. Incompetent actions? 

Ms Wilson refused to respond to numerous phone calb from me 
and when finalty contacted she was extremely abusive and hostile, 
llene Fadar at OWCP refused to comment only stating that she was 
just doing her jobl 

Ms Clayton questioned the validity of Dr.Mulvanlas diagnosis 
and prognosis and at first would not allow payment to hospital, 
staff or ITrAssassa due to being unconvinc^ the blood dot 
developed from the knee surgery. Additional^, Ms Clayton elected to 
delay autiiorization for all medications including Coumadin for the 
treatment of dots. DrAssassa and DrMuIvania were forced to place 
phone calls to Senior claims examiners to authorize medications and 
p^ments. 

Since u4ien does a claims examiner have the authority to make 
medical decisions with a persons life? The FECA procedure manual 
does not state nor was it developed with the intentions to give 
authority to 

a daims examiner to make mecUcal decisions. Its a total atrocity to 
condone such actions. I do not believe the AMA would entertain such 
actions. 

Would ary member of this committee entertain the idea of a claims 
examiner making medical dedstons on hisAier critical care 
cofuytlons? 

It is indeed a frightful thought however OWQ’ Is notorious for these 
type of primitive practices. One could only imagine the outrageous 
amount of people whom have already suffered undue 
consequences due to these actions. 

November 17,1993 

Released from hospital however remained under care and monitored 
by Dr.As5assa until January 1994. 

B^n plysical therapy January 5,1994 
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April 1,1994 

Letter from LSNS contained formSO NOPA. I was terminated from 
employment effective March 24,1994. Terminated due to disability. 
Following tills letter 1 began a combined 4 year process with MSPB 
and EEOC 

Claire Haydu-RN was assigned to claim through the OWCP nurse 
intervention program however was abrupt^ removed after several 
inquiries into employment termination and confrxmtations with 
Ms Wilson. Her detailed report supported my EEOC case however 
I was denied due process and Discovery rights. 

June 17,1994 

Diagnosed with celluitis dlrectty related to surgery and caused 
by effects of thrombophlebitis. 

Medications for celluitis turned in however not authorized. Called 
OWCP claims examiner and discovered being transfrred to Mike 
Hummer. 

Mr.Hummer can be credited with deliberately not authorizing 
physical therapy for a 6 week intervaU In fact the loss of therapy for 
that period made recovery impossible and caused unnecessary, 
irrev e rs i ble damage which m^ have accelerated hip joint 
deterioration. 

Due to Mr Hummer never returning phone calb from me, therapy 
personnel and doctors staff, 1 was forced to seek help from 
Congressman Homs office. I have never recovered from that and 
probably never will. 

Mr Hummer abo had very primitive harassment methods with 
insults, dbrespect to Pl^sidans , Pharmacist and pl^ical therapist. 
Mr. Hummer would utilize FECA and other laws against you but never 
abided by the laws. It took weeks to get needed medications 
authorized. 

In July 1994 I contacted Mr Hummer In order to ask If he was aware 
of a DOL task force calling claimants and asldng questions. He 
told me he had no knowledge of any task force and not to call him 
for that type of information again. 

After numerous phone calb from this task force I decided to find 
out where they were located due to them claiming I am never home 



218 


9 

and trying to evade them and if I don't return '’heir call my 
compensation benefits would be sanctioned for not cooperating. 

On July 15,1994 1 showed up at the Harriott in Torrance Caltfomia 
waited 3 hrs and approa^ed Lawrence taronge^roSI. After 
dinning and drinking Mr. Laronge was not ready to write a creditable 
report however he made a valiant effort. 

The next morning I received a phone call fr o m the supervisor of the 
task force Pat Huddy thanking me for being the only claimant out 
of 250 to surprise i^em with a visit. Ms Hude^ also mentions the 
fact that Mr. Hummer gave them the wrong address on me and 
apologized for the messages left on my recorder. 

What was an Air Force officer doing writing a OWCP report on me 
rf he was on^ assigned as an escort for protection for Ms Huddy 
and others? And If your going to do a report the information 
should be correct and true. 

January 25,1995 

Response letter to Mr Hummer from Dr. Mulvania indicates Mr. 
Hummer obviously must have questioned the Doctors competency 
and ethics when following AMA guidelines on injuries. Also Mr. 
Hummer insinuates Dr. Mulvania is not qualified to diagnose severe 
depression in his patients with traumatic injuries. 

This was not the first time Mr Hummer applied his primitive tactics 
on a phystenan. 

January 30,1995 

A letter from the Plysical Therapy business office expressing 
apologies for not being able to treat me due to Mr.Hummers 
tainted ethics. It appears Mr. Hummer wanted to retaliate against 
DrJMutvania for the Letter dated January 25 ,1995 by calling 
Physical Therapy and issuing a directive not to follow Dr.Mulvania 
prescription for therapy for he will no longer authorize any more 
physical tiierapy. 

Due to deteriorating while waiting for Mr. Hummer to return phone 
calls I was forced to approach Congressman Homs office again 
for Help in recovering plysical therapy. 
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Soon after Mr.Hummer was replaced with LH-LEE. 

In December 1995 Ms Lee arraigned an appointrnent with a second 
opinion. 

1 responded with request for a copy of the questionnaire for the 
second opinion Physician prior to appointment. 

Ms Lee didn^ think I was entitled to the questionnaire and refused 
to send It. I was forced to call Senior dalms examiner and quoted 
FECA laws. Ms Lee sent questionnaire and SOAF honwer I objected to 
both for being inaccurate, incomplete and leading. 

December Z6,1995 

Taken to Padtica Hospital emergency room for severe dtvest pains 
irregular heart rate, labored breathing. Placed in ICU IbrB days. 

While in ICU, rr^ wife was trying to find out what had happened 
to compensation check. Numerous phone calls to Ms Lee without one 
response forced my wife to contact Congressman Homs office in 
an attempt to locate missing funds. Once released fimn ICU, I 
phoned OWCP and complained about her not resounding to the 
concerns of rr^ wife. She had complained to her superior and to 
Mr. Homs office about try wife being hostile towards her however 
neglected to mention deliberately ignoring phone messages that 
concerned lost or stolen government funds. 

Soon after this episode daim was transfered to another claims 
examiner. 

January 29,1996 

Transfered to John Flaherty claims examiner. 

His letter dated January 31, 1996 blatenly der^ng documentation 
concerning recent psycologlcal problems, denying he was aware 
of the 3 day ICU admittance. However Mr. Flahei^ issued me 
another daim number and authorized payment of tiie 3 day ICU 
Given all the factors of orthopedic and p^cological conditions Mr. 
Flaherty determined it was necessary to move forward with tiie 
Voc Rehab process even though Dr.Michael Carlos recommended 
this process be halted and piycological treatments be granted 
for severe stress and anxiety due to traumatic injury and furtiier 
complicated bureaucratic hardships. 
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However Mr.FlaVierty elected to ignore a 4th physicians 
recommendation ivr medical treatments and decided to move 
forward with Vocational Rehab process as ordered hy Rick Sheridan 
OWCP Voc Rehab Specialist. 

like the other claims examiners, Mr. Flaherty and Mr. Sheridan 
quickly responded with authorization letters and verbal 
communications to quickly throw me into the job dumping" voc 
rehab program however it takes weeks to have medications and 
therapy authorized by Mr. Flaherty, It appears OWCP does not mind 
p^ng a voc rehab counselor $65.00 per hour with $5000.00 
maximum for 2 years for this nonproductive program. If OWCP was 
so concerned about returning me to work then they should have 
intervened when terminated after all the Federal Government is 
supposed to be model employers for disabled and handicap workers? 
It realty doesn^ take a genius to see whats wrong with this picture 
and where priorities are and funds being spent. 

As for Mr.Flaherty, his expertise in taking bits and pieces of medical 
information from text in medical reports to formulate justifiable 
rationale to throw people into programs such as this or to 
deliberately deny and deUy daims processes or procedures is 
extremety blatant and obviously condoned or induced by OWCP. 

Since Mr. Flaherty has assumed responsibility of my case he has been 
confronted on numerous occasions VIA certifiecl letters concerning 
unnecessary delays for authorizations^ discovery of his own 
fabricated inaccurate information^ ongoing primitive intimidation 
tactics and metiiod of making medical decisions. To date, Mr. 
Flaherty has not responded to 5 letters. In a recent conversation 
with Mr. Flaherty , rny wife expressed concerns over a recent cola 
raise which I was noised of but didn't receive. Mr. Flaherty decided 
to take the opportunity to intimidate my with by complaining about 
how mudi money OWCP has invested In me ivith sharp criticism 
directed towards Dr, Mulvania and Dr.Carl Wells. Mn Flaherty 
has no business discussing arything other addressing tiie cola 
problem which happens to be included In his real duties. The Job 
discriptlon of a claims examiner does not Include Interrogation. 
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So far all claims examiners have questioned why this injury has 
continued to escalate into the nightmare which it is. Maybe th^ 
should taka a look at past adverse actions of each previous examiner. 
Instead of becoming part of the cost effective solution they have all 
contributed to become primary part of continuing problems. 

In closing , please allow me to reiterate on this information being a 
shallow des^ption of past events. Describing every thing which has 
happened over a 5 year period would require twice as much time and 
paperwork to develop. vAimt 1 have presented paints a dismal 
but true picture of v^at OWCP has escalated into and the severe 
adverse consequences if one is not aware. Developing new laws 
will not even serve as quick fix because the laws which are current^ 
In place are violated as we gather today. OWCP operates on it own 
set of regulations, directives, transmittals and procedures. Claims 
eicaminers are trained to avoid FECA and titie 20 efir. Why create 
more laws and regulations if the existing laws and regulations 
are ignored? You are Politicians not ma|^dans, therefore a 
magical quidc fix is not realistic however you could begin by 
taking a serious look at H.R.1544- Federal Agen^ Compliance 
Act for avenues of applicability to support FECA. 

I am not educated in political law or politics nor do I daim to 
have answers on the reform of OWCP I can only describe it as 
a " laboratoTy experiment which has grown larger then its 
creator, answers to NOBODY and leaves a path of human 
destruction”. 

I sincere^ encourag<e this committee to utilize all of its 
capabilities, intelligence and power to develop a way to re form 
OWCP- 


in advance thahk you for your time and efforts, 
^Anthony>vurrelli 
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Mr. Euchler. Yes, Mr. Chairman, my name is Roger Euchler 
and I would like to thank you for the opportunity to appear before 
you and tell the problems that I have been experiencing with my 
workmen’s compensation claim. 

My claims are in relation to two incidents that happened at my 
place of work, the post office in Huntington Beach, CA. The first 
incident occurred on May 11, 1997, an incident that was stressful 
to me to the extreme. 

An individual that I will call homophobic disrupted the work 
room floor yelling and screaming at the top of his lungs. I was 
eventually able to determine that he was directing this tirade at 
me, only 5 feet away. To this day, I do not know what it was that 
had set him off. That was not what was stressful to me. 

It is what management did next that was upsetting. I was imme- 
diately pulled off the floor and told to knock it off. I tried to make 
the supervisor vmderstand that I did nothing to warrant such an 
attack, but she did not seem to care. Afterwards, when the super- 
visor had concluded a discussion with this individual, I was again 
pulled off the floor and directed specifically to “leave John alone.” 
I again reiterated my ignorance of what could have set him off and 
I was further then directed not to speak for the rest of the day. 

I was also told that should an incident such as this happen 
again, that management would discipline me. By the end of the 
morning, I was in such a state that I requested to go home. The 
following morning, at management’s insistence, I was directed to 
their medical contract clinic. I complied and saw their doctor and 
he placed me on light duty and I returned to niy supervisor. She 
then called the doctor back and directed him to remove my medical 
restrictions, to which he complied. 

During all this, I repeatedly requested a CA-1 to file an on-the- 
job injury and she refused for 11 days until finally I was given one 
to fill out and return to the supervisor. 

To make a long story short, this minor incident had blown up 
into a typical example of management’s dysfunction. That does not 
surprise me, but what did surprise me was the bill that I got from 
the contract clinic for $350 for the medical treatment I received. I 
referred the clinic to the supervisor who had directed me to them. 
She feigned total ignorance of the incident and had no idea what 
they were talking about. The only proof I had was the CA-1 stub 
that I had received when I filled it out on the 22d of May. 

The only recourse available for me was to file a grievance with 
my union. It has taken a year to conclude that she never filed the 
CA-1 at all, so there would not be an OWCP case file for work- 
men’s compensation to refer to to pay the bill. 

It is management’s responsibility to maintain a stress-free envi- 
ronment. She failed. It was the supervisor’s responsibility to con- 
duct an investigation to at least find out what had happened. She 
refused. It is management’s job to provide a CA-1 form upon re- 
quest by an employee, without delay. That is stipulated by law. Yet 
she does not believe that she has to. It was her responsibility to 
process the CA-1 to the proper authority to establish that the clinic 
gets paid, the employee gets paid, and to create a proper OWCP 
case file. 
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It has been my experience over the last 14 years that this inci- 
dent is not unique. Mismanagement such as this happens all the 
time. The reason why there is such a habitat of mismanagement 
is because there is no punishment for management. They perform 
their abuses with impunity, there is nothing anyone can do to stop 
them — ^not the union, not the Labor Department, not OSHA, not 
the courts — ^no one. 

The second incident occurred on July 15, 1997 while I was deliv- 
ering mail on my route. I was ordered by station manager Dorothy 
Farrington to overload my pushcart with advertisement circulars. 
I was told failure to do so would lead to discipline. I also was in- 
structed to use a defective pushcart by my immediate supervisor 
Brian Keith. Failure to do so would result in the catchall charge 
of failure to follow instructions. 

Although I informed the supervisor that the pushcart was hurt- 
ing me, he made it quite clear to me that he did not care. He then 
further ordered me to continue using it. I was literally ordered to 
injure myself. It resulted in a back injury that put me off work for 
several days and subsequently I have been fired from my job for 
this incident. 

I filled out a CA-1, but was denied the form stub at the bottom 
of the page. Despite station manager Dorothy Farrington’s intimi- 
dating behavior in trying to refuse me the opportunity to see my 
doctor of choice, I insisted and just went anyway. Since I had 
checked the option of continuation of pay, I naively believed that 
I was protected by the Federal Employee’s Compensation Act. I had 
no idea the lengths to which Ms. Farrington would go to subvert 
my OWCP claim. 

I was denied adequate time to recover with doctor-ordered phys- 
ical therapy. While on prescribed bed rest, Dorothy would call me 
repeatedly and have instructions sent by special delivery, ordering 
me to return to work, in spite of the injury, with a threat of dis- 
cipline for being AWOL. 

All of my attempts at following the correct procedure at guaran- 
teeing my protections under the Federal Employees Compensation 
Act were thwarted by Dorothy Farrington. She sabotaged the pro- 
cedure to compensate me for my time off work. She ordered the 
personnel involved specifically not to allow me any time for this 
pay period on my paycheck. My station manager blocked every 
facet of protection made available to me under the act. TTie only 
thing I am sure of so far is that the contract clinic was reimbursed 
for the medical treatment I received, but I was not. The only re- 
course available to me was to file a grievance with my union, the 
National Association of Letter Carriers. Today, I am still waiting 
for this to be adjudicated. 

I am not here today to point the finger at the Office of Work- 
men’s Compensation. It has been my personal experience over the 
last 14 years and several on-the-job injuries that FECA is nec- 
essary and has responded very well to my needs. Without FECA, 
management at the Post Office would take advantage of its absence 
and look upon its repeal as an opportunity, an opportunity to weed 
out its employees the Post Office does not like. It would not be fair 
to let the Postal Service manipulate its employees, as in my case, 
to injure themselves and then dispose of them. It would not be fair 
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to let the Postal Service use dog bites as an excuse to discard hard- 
working employees who were unfortunate enough to have been bit- 
ten. Safety is the weapon of choice at Huntington Beach Post Of- 
fice. Do not hand management what it would consider a golden op- 
portunity to throw injured employees out the door. 

Without the protection of FECA, management would gleefully re- 
place senior, higher-wage earners with lower paid temporary em- 
ployees. I urge the members of the panel to work at improving 
FECA, not dismantle it. Strengthen the penalties for managers 
who fail to file OWCP claims properly. Start giving the union the 
ability to bring charges against supervisors who violate the con- 
tract repeatedly and with impunity. Give postal management a 
boss who will discipline its own, because unless supervisors, man- 
agers and postmasters are held to the same standard as labor, they 
will continue to mismanage and mistreat employees with absolute 
impunity. Strengthen the Federal Employees Compensation Act, do 
not dismantle it. [Applause.] 

Mr. Horn. We thank you very much for that statement. 

Susan Yake is a dietitian at the U.S. Naval Hospital, Bremerton, 
WA. 

[The prepared statement of Mr. Euchler follows:] 
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Statement of Roger Euchler Relating the Homophobic Events that 
Occurred on May 11 & 12, \991 With Supervisor Toni Kaiwick St 

John Hendricks 


This statemeni relates to the incidents that occurred on Friday and Saturday, April I tth and 12th. 
1997. After 1 punched in and checked my vehicle, I was casing my mail and having a 'mild 
conversation ‘ with Carrier Christine (adjacent to my case, behind me) when sudde^y John 
Hendricks screamed in as loud a voice as he could, “Okay, okay! Knock it off, already! I’m not 
gonna put up with it!” He was looking down at his case while he screamed Qiis, so 1 was confused 
as to who he was directing this at, until he looked up and directly at me. I said, ‘T know your not 
talking at me that way!” To which he pointed behind me and said, "*No, at.... ” 

Confused, I continued to case mail, but was directed by Supervisor Toni Co go into her 
office. She interrogated me as to what I did to John Hendricks to get him so excited. I confessed 
'‘confusion and ignorance” as to what was bothering him and added that I wasn’t sure who he was 
directing his tirade at. She instructed me to return to my case. She then instructed John to her 
office. Upon his return I was rediiected back to her office and told, “John is disturbed by the 
noises you’re making and I am instructing you to stop it.” I told her 1 didn’t know what she was 
talking about and requested her to conduct an investigation and interview the other carriers in the 
vicinity to find out what, if anything I did to warrant this attack. She declined. She told me that, 
“Everyone is talking too much and Til hold a stand up to stop it.” 

I returned to my case and cased mail. 20 minutes later, while in a conversation with 
Becky, I was confronted with John Hendricks screaming at the top of his lungs, ‘‘Knock it off! 
Quit making those girly sounds!” Supervisor Toni was right there when this happened. Again 
confused as to who he was yelling at I asked, “Who die hell are you talking to?” (He again was 
facing the ground.) 

Carrier Didc Spindler stepped out of his case and apologized to John saying, “Sorry John, 
that was me. I was making noises.” To which John replied venomously, “Oh. that’s ok Dick it’s 
not you. . it's him !” Pointing directly at me with a murderous ^aiel I immediately felt 
threatened . but was ordered by Supervisor Toni to go upstairs while she talked to John. I 
complied and was shortly directed to her office. She then informed me that, ‘John doesn’t lilm the. 
animal noises and voices you make and to stop itr Again I requested that she to talk to the other 
carriers to see what it was that I had done to warrant such a reaction from John. She declined, but 
promised she would hold a sumd up. I asked her if she heard anything from me to warrant such an 
attack. She admitted th^ she hadn’t. I asked her if she was aware that John Hendricks is a 
“HomophobeT’ She again confessed that she, ‘suspected as much.’ I was directed to my case (8 
feet away from John) and continued to work. 

^r the next four hours. I waited for her to ask other carriers: she did not ask any of them. 
I waited four hours for her to conduct her stand op: she did nothing of the sort. I waited four 
hours while lisicmng other canicis (i.e. Cory , Di^ Cathy, Mr. Wilson, Danny Dam) making 
noises, mooing like a cow, talking loudly and generally have a good day of congenial banter. 
They were having a nice day. I. meanwhile, was stifled into silence due to the threat of both 
Supervisor Toni and another possible attack from John Hendricks: not a nice day! 

I felt that 1 was solely being held responsible for Jotm’s behavior. The simple “band-aid” 
that Toni put on this incident was placed directly on my mouth. “Well, there, it’s fixed, 
everything’s fine!” Did she conduct a stand up7 No. Did she conduct an investigation? Not What 
did she do? She left the office for a meeting! That’s mexe important She left what I would call, 
an unresolved situation with me 8 feet away from a hostile homophobe, who presented a real 
physical threat to me, should I make the mistake of uttering the slightest whimper. But be had a 
nice day, because he got what he wanted: me musled. I was experiencing the following 
symptoms:nausea, rapid heartbeat sweating, shaking hands, headache, pounchng heartbeat I 
asked supervisor Ron where Toni was and he told me she had left I then r^uested a CA-1 and 
Carrier Dick to speak with him in the office. I related the whole incident to him and he expressed 
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surprise, because Supervisor Toni had not told him any of it! Not. ...a.... word! Dick Spindier 
generally confimied my version of events. I asked to be sent home due to stress. Ron said. “No 
piubiem !” 

I left The following morning 1 called in sick as I had not had a minute of sleep throughout 
the entire night Clerk John was there, but told me to call back and speak direedy to the supervisor 
now. This was a new procedure, unfamiliar to me. I told him. “No." Toni called me 5 minutes 
later, and left a message on my machine. I called her immediately and told her I wasn’t well 
enough to come in to work. She directed me to get a Doctor’s note or to report to work and see 
their I>octor. I couldn’t get hold of my Doctor for several hours. I was told he was unavailable. I 
opted to report to work and see Management’s Doctor. As soon as 1 was in Toni 's office, I was 
told, “What took you so long! I expect you to conduct yourself in a professional manner and 
you’re being very disrespectful and discourteous to me!" 

I reminded her that her standard of “courteousness” was a far cry from mine. She accused 
me of raising my voice and ordered me to stop it! 1 was directed upstairs to wait After a short 
wait she sent me to the Clinic. After a couple of hours, x-rays, and an EKG, I related my story to 
the Doctor. He confessed some confusion as to what he was supposed Co do about it, but wrote a 
note for me to give to Toni. He prescribed “a change of envirorunent" and gave me tranquilizers, 
and further put me on restricted duty: Straight 1 hour of activity, and no fine manipulation of the 
hands, no lifting more than 10 pounds and I believe no operation of a motor vehicle. 

Toni didn’t like any of that and after a short screaming match, directed Clerk Barb to the 
office. I asked, “What is she doing here?” Toni snapped back, “Because I want her to be here!” I 
got up from my chair and request^ a Union representative and reminded Toni that it was improper 
for her to bring in a fellow employee to be privy to a discussion with me. I further informed her 
that I would not tolerate her violating the contract in this manner and refused to be present any 
further! I walked out leaving her screaming in rage, "I order you! I instruct you!” I waited at my 
case for them to be through. Shortly thereafter, B^ came out and told me that she’d see me now. 

I returned to find Toni trying to configure the speakerphone for a open conversation with another 
Supervisor, Paul Mendoza. Soon all three of us were yelling. They, trying to make me understand 
that I am responsible for everything and that they don’t understand what my problem was. I was 
feeling very threatened: by being beat up on by two supervisors and I tried to leave. Toni 
screamed at me. “I order you to provide a E)octor’s note and you are not to leave, because you can 
work! You are not to leave wiAout authorization!” She then related die Doctor’s restrictions to 
Paul, leaving out the one hour restrictions, fine manipulation of the hands and driving restrictions. 

I went over to her and took the paper out of her hands and read all those restrictions to Paul. She 
then directed me to case up mail. I reminded her that her Doctor has restricted my duty to. not 
include, fine manipulatioa She ordered me upstairs. I went. After an hour, I was told to return. 
She informed me that the Doctor has rewritten the restrictions to her satisfaction. The portion she 
liked was the return to duty. The portion she didn’t like was the prescribed, “change of 
environment’’ 

So. I was ordered to NOT return to work without my Doctor’s note. 1 asked her. “What do 
you need another note for? You’re ignoring your own Doctor’s instructions AND ordered him to 
change his recommended restrictions to suite you better! So what is it that my E)octor can do that 
you would honorT’ 

She professed she didn’t know, all that she knew was that she couldn’t provide a different 
area for me. They refused to move John away from me, but offered me the option to move. 1 then 
pressed her for a list of options of where can 1 be moved to, and she immediately changed her 
mind and refused to consider that option at all. I told her that I felt that I was being held 
responsible for this whole thing. She stated that I was. I reminded her that it was John’s threat and 
her inaction that put me in this state. She then stated, “What incident? What are you talking about?” 

I was shocked! I reminded her of the fit John threw. She didn’t remember any of it. It 
never happened. “AU I know is there was a loud ruckus on the floor and you were in the middle of 
it!” I filled out a 3971 and left. .thoroughly disgusted! 
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Statement of Roger Euchler Relating the Events to the Homophobic 
Incident With Canrier John Hendricks and Supervisor Toni Kaiwick 

This statement is in regaids to the events occurring the week after the incident of Api^ 1 1 . 1997 . 
(John Hendrick’s “HomOThobic.” psycho-tirade/attack upon me). 1 repealediy requested a CA-1 or' 
CA-7 with the intent of filing an on-the-job injury and request for Continuation Of Pay status. 1 
was repeatedly denied. With the revelations and admitted lack of responsibility that Toni ICaiwick 
confessed to during the discussion that she, Union Steward “Bemie” and I had on A{^ 17, 1997, 

I was supposed to be provided the fonn 1 requested. The current pdicy is that no CA-form is 
present at Beach Crater Station, but held at the Main office and a call is put in to the Main Office 
when one is needed. As it stands now. that could take over a week of time. When reminded by 
Steward Bemie that, “A form has to be provided when it’s requested.” Toni said, “well, it is. As 
soon as a call is made to the main office and they get it here.” Bemie reiterated “You are r^uired 
to provide a CA-Fbrm when it is requested.” Supervisor Toni said she would comply widi my 
request. On Friday, April 18th 1 agun requested a CA-form that would allow me to apply for 
Continuation of Pay. 1 was put off with. “yeah... later!” After completing my street duties I found 
on my ledge a CA-2. A form than denies me the option of requesting Continuation of Pay. I saw 
the Post Office's Doctor. 1 was put into this “state'’ while on the clock, and at work. Only to be 
put off by management’s lack of rammitment and responsibility again! They continually deny me 
anything that the contract allows me. 

At the discussion with Bemie and Toni. I was told of a scheduled meeting with the new O.I.C 
of Huntington Beach, Amel. I had filed a 1767 with a statement attached As of this date 1 have yet 
to receive a reply. I asked for and was assured by Supervisor Toni that I would have Union 
Representation made available to me from the Main Office, and NOT Toni Patron as he was 
assigned the task of repiesentiag John Hendricks. He can’t represent bodi of us, agamst each 
other. The morning of the scheduled meeting 1 was reminded by Toni Kaiwick of it taking place 
later on. I again reminded her of her stated commitment to provide me with Union Representation 
from the M^ Office. She paused, got a confused look on her face and said, “No. you don’t need 
one, Toni Patron is here.” I again reminded her that Patron is representing John Hendricks and 
cannot also represent me in this matter. She turned and said. “I don't care, we are only obliged to 
provide you with whom we see fit You don’t have a choice. Tough!" I then stated cleariy for her 
to hear. ‘T refuse to participate in this meeting!” Later, when Amd (the O.I.C.) came and Toni 
requested my presence in her office. I repeated for her clearly, “1 told you 1 refuse to participate in 
this clear violation of the contract by forcing me into your office without Union representation!” To 
which she replied, “I don’t care, I order you into my office!” Forced to comply with Frau 
Bergomeister’s orders, 1 followed her to her office. 

She infonned Amel snarling, “Roger had to be ordered in here agninst his wishes.” John 
Hendricks. Tony Patron, Toni Kaiwick, and Amel were all there.... except for a Union Steward to 
represent me! I was forced to be a party to a “discussion” widi the O.I.C. of Huntington Beach, 
and 3 witnesses present I sat down and Amel started his... whatever. I ignored it as it was a 
vioiahon of my contractual rights; Being denied Union Rejffesentation. I do remember a diieat he 
made, “If this happens again I will assign discipline!” So, if John decides to “go homophobic” on 
me again (for no reason whatsoever) 1 can exprat to be disciplined. Maiuigement just can’t accept 
the notion that homophobes don’t use any impetus from the victim to attack. I was NOT a willing 
participant in this incident I was the victim, and I have been repeatedly punished for it ever since 
by management 

By Ms. Kaiwick’s own admission the day before in front of Union Steward Bemie she stated, 
“Roger, 1 know that John Hendricks is a homophobe! 1 know that, but that’s just something that 
yonr going to have to learn to deal with!” Cl<^y she feigns ignorance on what to do on this 
subject That 1 am more clearly qualified to handle it myself. I agree. I am more qualified than the 
supervisor, but 1 am not the supervisor. She is. It is her responsibility to provide me with a 
hostile-free environment She refuses to do so! 
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There were other statements made by Toni Kaiwick in the meeting with Bemie. When pressed to 
provide any action that she claims to have done about the incident. She admits to doing nothing 
more than hold a “stand up” over 24 hours after the incident When asked to provide details of the 
incident She confesses to, “not knowing much. I only know that there was a ruckus on the floor. 
I wasn't on the floor to know what was going on.” (Duiing two attacks... where and what was she 
doing?) WTien asked if she conducted an investigation and interview anyone on the floor at fhc time 
or since then, she confesses, “No, I didn't conduct an investigation... you weren't here! ' When 
reminded that ail tiie other witnesses were here, and that my presence wasn't required. She only 
says, “oh.” When reminded that an entire week has gone by, she has no clear picture as to what 
happened relating to the incident she held 1 stand up 24 hours after the incident and neglected to 
ctmduct an investigation, I asked, '*Do I have it right? Is that all you did7' She mumbled, “yes.” I 
added. “Y ou made me responsible for what John did to me. and then you walked away, right?” 
She then stated, “Roger. I know John is a homophobe. I know that but that’s just something 
yonr going to have to learn to deal with!” 

Roger Euchler 

535 W. 4thSt,Ste. H30S 

Long Beach, Ca. 90802-2197 

(562)436-8026 

Beach Center Station 
Huntington Beach, Ca. 92648 
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Statement of Roger Euchler as to the Events on July 15, 1997 

On July 14, 1997 I was told by Supervisor Myrtle Moss to not use my Pushcart the following 
day and to give it to the Supervisor. On July 15 I informed 204-B Brian what Myrtle wanted, and 
for me to use Carrier Corey's pushcart The week before while Steward Gary Balcom was at 
Beach Center Station for Station Manager Dorothy’s investigation I was instructed by her tot not 
break up my bundles of circular's anywhere except when they're, “as needed." This presented 
problems with Corey’s pushcart. 

Corey's pushcart was so far out of alignment I couldn’t push it in a straight line. If I were to 
push it and let it steer me, it would go in a complete circle in the parking lot I was forced to apply 
pressure straight down to lessen the load in front. Walk at a 30° angle to apply pressure from the 
left side, and continue pushing it forward to make it go somewhat straight I did this for 45 
minutes and could defimtely feel pressure right in the center of my lower back. I called 204'B 
Brian at 2:00 o’clock to inform him of the situation, diat it was hurting me. To further suggest he 
bring me my own pushcart, as it never hurt me it just had a funky brake. I wasn't given the 
opportunity. He said, “I order you to continue using the cart’’ I told him 1 would be calling the 
Union to them of his instructions. He said, "While your at it why don’t you tell them that the 
regular carrier that uses that cart has no problems with it! You be sure to tell them that!” I did. 1 
contacted steward Jesse at the hall and told him of the situation. He then called and confirmed the 
instruction from 2(M-B Brian. 1 called him a few minutes later and he verified that 1 was to, “use 
the pushcart, because that’s their instructions." 

An hour and a half later at 3:30 p.m. 204*8 Brian strolled up and said with a smile, "Wha’s 
up?” I demonstrated for him the condition of the pushcart He admitted that the pushcart was out of 
alignment He asked me, "What do you want to do.” After a discussion I told him. T am injured.” 
He told me to, “pack it up and I'll take you to the Dr.” After X-ray’s and examination by Dr. 
Quack, we then had a pem>nai discussion which T won’t go into here. He told me that I had a mild 
back strain and gave me limited duties. Those duties included the restrictions of only a couple of 
hours of: lifting, carrying, pushing, etc. After reading his restrictions I informed him he was fired 
and then refused any further treatment by him. 

Ato returoing to the office I tdd 204-B Brian that 1 would not be in the following day as I need 
time to make an appointment and see my Dr. of choice; my Dr. He told me, "You have to come in 
tomorrow. You have to finish this by writing a statement and fill out forms.” I told him, "no thank 
you.” ^ left I returned a moment later to find Station Mgr. Dorothy and him and asked to have a 
paper to make a statement This was where the fun began. Dorothy said. “No, you are to return to 
work tomorrow and work.” I told her I needed time to see my Dr. for this accident She said, “I 
order you to come in tomorrow.” I said. “No and I need a paper to write a statement” She turned 
to 204B Brian and said. “Brian do not give him a paper!” I said, “Are you refusing to give me an 
opportunity to see my Dr. of choiceT' She said, “Yest” Gleefully and with a flash of a smile. I 
leaned in to her and said, “Oh really.” At that point carrier Bec)^ came around the comer and I 
asked her if she heard what Dorothy had said? She replied, “no” so I requested Dorothy to repeat 
herself. She said, “no.” I looked at 204-B Brian and repeated my request for a meoe of paper. She 
snapped, “don’t give him one!” But he did anyway. They both walked away wmle 1 sat down and 
hurriedly wrote a synopsis of the days events. I went to her office and gave 204-B Brian the 
statement and left 1 returned a moment later and requested a OWCP 5 Form. Brian handed one Co 
me and I left During the ni^t I didn’t sleep very well. I awoke the next morning feeling sick. I 
also felt nausea, had a migraine, tired, shaking a^ my back was IdUing me. I called in sick. I'm 
noc refusing Dorothy’s direct order: I called in sick! 

Roger Euchler 

535 West Fourth Street, Sweet #305 
Long Beach. Calif. 90802-2197 
(562)436-8026 
Veteren 


Beach Center Station Post Office 
Huntington Beach. Calif. 92648 
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Statement of Roger Euchler as To the Events Surrounding 
On-The-Job Injury Dated July 15, 1997 

After the *'accidenf ’ that I had with my pushcart the week before. I was told to leave my pushcart 
with the supervisor and use Carrier Corey’s Pushcart the following day on the 15th. I related this 
to 204~B Brian and he switched them. With the specific and unique instructions from Station Mgr 
Dorothy Farrington, directing me to, “not break up my circular bundles and rubber band them in 
the parldng lot” I (and 1 alone) am directed to not break them up on the street until, “as needed.” 
this put a &jrden on the pushcart as it made the bundles too big. I couldn't manage a balance in the 
baskets with ttie burden of Dorothy’s directive. But, I follow^ the instructions of my Manager! 

Once loaded up 1 quickly realized that the pushcart was defective It was so far out of alignment; 

[ could push it in a complete circle within an intersection. 1 had to push down on the handle to 
mainbiin less Weight On ine front. I additionally had to lean at a 30 degree angle towards the right 
of the pushcart as it was difHcult to maintain a straight line. I also had to push it forward to get it 
to proceed to the next stop! 1 felt a significant pressure on the center of my lower back. 40 minutes 
later (at 1:00 p.m.) I reached a public phone and called my supervisor; 204-B, Brian. 1 related my 
problem with the pushcart and informed him that, “it was hurting me.” I was going to suggest that 
he retrieve my pu^cart to me as it had never hurt me. it just had a funky brake. I wasn't given the 
opportunity. He said, “I order you to continue using that pushcart and deliver the mail!” I informed 
him that, “I was forced to call tte Union Hall and £ey ’il verify that instruction as it is a hazard to 
my safety and health.” He retorted back to me, “Fine! Then also tell them that the regular carrier 
has never complained about that pushcart! Tell them that also!” I did just that What Mr. Brian 
doesn’t realize is that Cartier Corey doesn’t have my back. 

At3:30 p.m. 204-B Brian pulled up and asked, “Wha’s up?” I demonstrated the defective cart 
for him ana he tried it and he admitted that, “yeah, it pulls to the right all right” He asked me what 
I wanted to do. I informed him that I am iniured. He told me to pack it in and hcTl take me to a Dr. 
We did. At the office 1 requested a CA-1 (with the Continuation of Pay option). It took several 
attempts of Brian handing me the inconect form (i.e. one’s that did not have die C.O.P option). 
But I finally got one. I filled it out and checked the box. 

We went to the P.O.’s “quack” Dr. arxl I fired him afterwards as inadequate to my needs and 
certBinly looking only for the P.O.’s interests. Upon our return to die P.O. Dorothy and I got into 
an ugly little scene. She kept on insisting I return to work tomorrow and work. I on the other hand 
kept on requesting time to see my, “Dr. of choice.” She refused. I requested a piece of paper to 
follow my supervisor’s instructions and. “fill out a statement” She refused and further ordered 
Brian to not hand me the piece of paper. He did anyway. I filled it out, requested a OWCP-5 Form 
(restricted duty checklist) and left 

The following morning I called in sick. Later in the day I went to my Dr.’s office and received 
medcai attentioa He give me light duty, a prescriptioD of medication, a referral for Physical 
Therapy and further directed me to, “not return to work until the following Monday, the 21st” 

On Friday, I called in to lemind Brian that I wouldn't be in. He asked me about my flu. I reminded 
him that 1 didn’t say that I had the flu. he did. An hour la^ I received a call from Station Mgr. 
Dorothy Farrington directing me to, “return to work as my Dr. says I can work, and that 1 am in a 
AWOL status.” Whereupon she hung up on me. I found out the Dr.’s note to Dorothy was 
insufficient as it neglected to include the dale I was to return to work. I got an addendirm to those 
restrictions to include instructions for me to. “not to return to work until Monday, the 21st due to 
an on-the-job- injury.” (see document) 

Dorothy received that fax at 1 1:30 a.m. on Friday the ISth. She subsequently had Brian call me 
twice. She called me once and sent a maintenance man; Larry Smith to my hcxne to place in my 
mailbox an express letter (see enclosure) demanding I, “return to work." In direct violation of my 
Dr.’s instructions to remain immobile at home until Monday the 21st I fed these communications 
from Mgt was harassment and unnecessary. I called the Union Hall and got them to verify those 
instructions as true. Dorothy didn’t care what instructions I got from my Dr. She didn’t caie that 
her instructions would put me at further risk of injury. She was looking for an excuse to deny me 
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Continuation of Pay and to punish me. I additionaily called and talked to Tom Manetta at the Main 
Office as the Postmaster was unavailable. He instructed me to, “stay home, if you have a Dr.’s 
loce directing you to do so! Do not come in until Monday!” 

it’s Sunday night and wc’l! get to see what D^othy has {i^octed for me tomorrow. 

Roger Euchier (veteran) Beach Onter Statimi 

535 W. 4th St., Ste. #305 Huntington Beach. Ca. 

Long Beach. Ca. 90802-2197 (714)536-2563 

(562)436-8026 

Statement of Roger Euchier Relating to the Events Surrounding 
My Injury on 7/15/97 and the Denial of C.O.F. by Station Mgr. 
Dorothy Farrington 

AH events concerning this incident are related to the on-the-job injury that occurred on 7/15/97 
with the defective pushcart that I was ordered to utilize. Statements about that incident have already 
been submitted. Immediately after the injury and prior to reporting to the Post OHice's Dr. I filled 
out a CA-l and checlted the box, ‘‘C.O.P.-Conioaisnon of Pay,'' I subsequendy have fillip out 
397 1 ’s for the 16th, 18th, 1 9th. Monday the 2 1 st and Wednesday the 23d for missed days and my 
Dr.’s prescribed Physical Therapy. All of which have been denied by Station Mgr. Dorothy 
Farrington. I repeat ALL. She has single handedly refused to even process my claim for CO.P. 
for the reason of...? I have no idea. She disputes die documentation fnxn my Dr. as, “being 
insufficient” She never requited for me to provide more documentation until a week later on 
Thursday the 24th. when I found out that my paycheck was short 2 days. The current pay period 
for August Sth has already been made “short’ as Dorothy has denied anH prevented processing for 
all my 397 Ts. What did she do with my CA- 1, and subsequent 397 1 ’s? 

Dorothy Steward Bemie and I report to in office on Thursday the 24th- It is at this 
meeting that she infbrmed me th^ my Dr. s note putting me off work as insullicient The reason 
she gave me was that it was considered, “insufficienL” by her standards. She wanted to know the 
reason why I was completely disabled and what was the Dr.’s rationale? She then directed me to 
use my own side leave. She further informed me that, “Only workman’s comp has die authority to 
af^rove C.O.P. ESdn’t you know ihat Roger?’ she smiled. Obviously plea^ with herself. She 
has assigned a “due date,” by August 1. 1997. If as she says, “only workman's comp has the 
authority”, then who gave her the authority? 

I then later in the day went to see the Postmaster. Dave Lyman. Upon hearing my request for a 
money order for my sick leave request on a 3971 (for the d^es of 7/16 & 7/18/97 He wmted to 
know the reason why. I exfrfained diat Dorothy had denied my C.O.P. on the CA-l, and 3971 ‘s I 
had filled out. He replied. “She can’t do that! She doesn’t even have the authority to do that She’s 
not even ^ing asked. Only injury comp has the authority to be involved with approving or 
disapprovingC.O.P.” “Yet”, I replied. “She is. ^ she has shorted my paycheck 2 days and the 
next^yday 1 am short several days ai^ C.O.P. for my prescribed plwsicai dieiapy.” 

When Dorothy had the discussion with Bemie and I she further informed me Ih^ my requested 
C. 9 .P. for my prescribed physical therapy from my Dr. of record and choice will not be paid. She 
arbitrarily decided that I wouldn't be paid CO.P. for the time it takes me to get there. She has 
diluted me to remm home to get out of uniform and directly to the therapist She has directed 
me furfter that I am not to leave die building for my lunch. I am to stay in the Office and after 
lunch I can leave for the therapist after returning home to get out of uniform. She has decided 
arbitrarily that ^ hour of use I took on Monday and WednesiUy is to be. “on your own time. You 
can aj^Iy for sick leave for that time if you wish.” I don't understand her instructions, reasoning 
or basis for any of this. She is ordering me to return home to out of uniform, she is diluting 
me that I am to be held prisoner in the office for my own lunch, 

and she is further directing me diat I am to do ail of this on my own time, because...? No 
reason given other than she Just feels like it. What does Dorothy do with my completed and timely 
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397rsandCA>l?????? 

204-B Brian has slated that he takes my forms and processes them to the Main Office after 1 sign 
them and hand them to him. Dorothy intervenes and blocks them from being processed somehow. 
Leaving me without any hint that anything is wrong. She waited until the day before payday to hit 
me with a shorted paycheck because it’s consider^ fun by her. She did all this intentionally and 
spitefully. 

Sorry to back track, but on Monday the 2 1st when I requested to leave for my therapy. 204-B 
Brian accepted my 3971 without any direction, instruction or further requirement residing my use 
of C.O.P. He accq)ted my 3971, signed it and processed it to the main office. But on Wednesday 
the 23d 1 was informed by Myrtle Moss that I am, “not to leave the building until after my lunch.” I 
was flabbergasted “Why?” 1 asked. “You are taking too much time.” she replied. Dorothy was 
present during all of this with her eyes flashing and her face beaming with pleasure. 1 didn’t 
understand. “But work out all the time it takes for me to get home, get out of uniform and eat, 
before I even go to therapy.” I intended to leave by 12:15 or 1230 pm. It takes me half an hour to 
get home to Long Beach. I eal lunch: half an hour, (that’s 1: 15 to 1:30) It further takes me 20-25 
minutes to drive up to my therapists office adjacent to the airport That makes it 2:00 o'clock. I am 
to be there by 2: 15. What is the problem.” Myrtle seemed confused Qil^c she doesn’t understand 
Dorothy’s reasoning and instructions to do this to me either!) “All I know is you take too much 
time.” I replied that “I am not prepared to have lunch here anyway, as 1 didn’t bring any food. On 
Monday Brian never told me any of this, so I assumed diat everything was kosher. Are you 
instnicting me to remain her without any food, or money to get food. I ne^ to eat!” This got very 
ugly as I was very upset. I had recently experienced a loss of a dear friend. The service was just 
the day before on Tuesday the 22d. Mgt was aware of this as I had informed Myrtle of it and 
requested to leave early for the service. I admit that 1 got loud and angry. ’This takes the cake, she 
wants to muck around with my lunch!” To make a story short. Myrtle agreed to let me leave for 
my lunch, but that, “from now on I am to remain in the building for it” Will wonders ever cease? 

Roger Euchler 

535 W. 4th St.. Ste. #305 

Long Beach, Pa. 90802-2197 

(562)436-8026 

Beach Center Station 
Huntington Beach, Pa. 92648 
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Ms. Yake. Thank you, chairman and other members of the com- 
mittee. I appreciate the opportunity to speak before you. 

I have worked for the Navy for 11 years and until 1992 when a 
very dangerous mental health patient was assigned to work down 
the hall from me, I did not have much trouble at all. This mental 
health patient had a history of strangling people, had a police 
record, had stalked women, and decided that I would be his next 
victim. 

In an effort to try to controvert my case, the Navy tried to prove 
it did not happen on Government ground. They tried to prove that 
it was a private relationship. I never would have even had contact 
with this man if I had not worked at Naval Hospital, Bremerton. 
I spent the last 6 years trying to prove this. 

At my EEOC hearing, they brought back my stalker to testify 
and he testified that the contact that he had with me was at the 
hospital on hospital grounds. Still, OWCP has ruled that it did not 
have to do with my work. 

I even told the Navy about a woman that he had raped across 
town and I told them — I did not know that he had strangled other 
people at the time when I told them he was trying to strangle me, 
they acted like it was his word against mine. At my EEOC hearing, 
this man, when he was asked if he had ever strangled people be- 
fore, started listing names. 

They blamed my religion and violated my freedom of religion. 
You will see an outline of that in my report, with I think some out- 
rageous facts, and I did give you some documents to prove that. 

Right after my supervisor was asked by the EEOC counselor to 
apologize to me for comments, she compared my church leader to 
David Koresh of Waco fame. Instead of apologizing, she rudely told 
me that I was too sensitive. About an hour later, I was exposed to 
a chemical — ^it was a floor stripper chemical that had injured other 
employees, that had sent them into an asthma attack. I also have 
reactive airway disease. 

I started having breathing problems and had to go up to the ER 
for treatment. Instead of approving my claim like the other employ- 
ees in the hospital had been approved, they controverted it, remsed 
to let me file a claim, sa 3 ang it was a personal injury. They failed 
to protect me from further injury until the union filed an unfair 
labor practice and sent representatives to the safety/management 
meeting. This took a process of about 9 months. Any time I could 
have been exposed again and been in danger, it is life-threatening 
for me. The other employee that was exposed actually was in ICU 
for 3 days after exposure to the same chemical. 

I did request a hearing from my first claim when I was stalked 
and I asked for my representative to be at the hearing, and the 
hospital purposely prevented my representative from having leave 
approved so that he could go to the hearing. 

Mr. Horn. Excuse me, but I want to make sure. It is the rep- 
resentative of the union? 

Ms. Yake. The union vice president was named as my represent- 
ative for the hearing. I had requested him. His name is Andy An- 
derson. You will see in the documents that he has written quite a 
few documents for me. He also represented me in part of my EEOC 
paperwork that I have had too. 
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I asked in the appeal process to be evaluated by a psychiatrist 
or doctor and never was evaluated by anybody with OWCP. My 
medical insurance is through Group Health and they did not send 
me to anybody, even though I had requested. They did not take it 
real seriously until my second injury, psych injury, which happened 
in 1995. 

In retaliation for some whistleblowing activities, four individuals 
called me in a meeting and interrogated me for an hour and a half 
to 2 hours, to the point where I had a breakdown that night. Group 
Health really knew it was serious then and had me evaluated. I 
paid for a counselor on my own since 1992. Both the counselor and 
Group Health came up with the same diagnosis, that I have severe 
post-traumatic stress disorder. 

When I reported sexual harassment, it was around the time of 
Tailhook and the attitude of the Navy was they did not want to 
hear about it. Because there were a number of cases in our hospital 
that were mishandled, the commanding officer was relieved of com- 
mand, and there were quite a few people angry with the sexual 
harassment victims over this. It took years for the anger to kind 
of settle down. Most of the people who were there at the time have 
left, that were in the Navy, and so I do not have it so bad now. 
But at the time, my work environment was very hostile. 

My supervisor took steps to shut me up and tried to prevent me 
from going to an official investigation. That was part of my original 
injury. It was also named in my second injury in 1995 that had to 
do with mental stress. 

I asked for a hearing and the hearing was before Mr. Perez that 
was here today. He heard the evidence both from me and from my 
union representative, who was first hand witness of quite a few 
things that I talked about in my claim. He wrote a decision in my 
favor, but that decision was never approved because Thomas M. 
Markey ordered him not to, in writing, approve my case. 

Mr. Horn. Do you have copies of that correspondence at all? 

Ms. Yake. Yes, I have the inside memo from Thomas M. Markey 
and I have the decision. It has been provided to you already. 

Mr. Horn. Without objection, it will be at this point in the 
record. 

[The information referred to follows:] 
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U.S. Department of Labor 


Emptoymenl Slondards Adm ini sira lion 
Odicc ol Workers' Compensation Programs 
Division oi Federal Employees' Compensation 
Washingion, D.C. 202^0 

File Number: 



SEP 1 0 195T 


MEMORANDUM FOR: 


FROM; 


SUBJECT: 


JOSEPH PEREZ 
HEARING REPRESENTATIVE 



THOMAS M/MAR 
DIRECTOR FOr 

FEDER/5^EM^l(0^ES’ COMPENSATION 
SUSAN YAKE (>M4-0307645) 


A review of the file shows numerous contradictions in the evidence presented by 
the claimant, including that relied on by you when you made your findings that 
the meeting which took place was abusive. Given the totality of circumstances, 
however, I do not find that the evidence supports your position, especially since 
the evidence you point to is itself suspect. 

The claimant alleged that she sustained an injury as a result of a meeting which 
was held between two individuals in the supervisory chain, herself and her union 
representative. She alleged the meeting was abusive. The record contains 
extensive evidence relating to an earlier claim relating to alleged sexual 
harassment at work, which was apparently denied because the claimant’s 
activities arose outside of and were imported in to the work place. She also 
submits as evidence selective parts of various EEO and v/histleblowing actions. 
The medical documentation is very slim, but physicians diagnose post-traumatic 
stress syndrome, depression and reference paranoid personaDty disorder. 

You find the claimant's testimony about the hearing to be credible and conclude 
the meeting was abusive, noting among other things the claimant's statement 
that “hateful and profane language” had been used against her during the 
meeting. The agency’s submissions were found to lack credibility, in part 
because they provided only a redacted copy (with names of witnesses removed) 
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to the claimant, even though "it was obvious" that the agency had conducted an 
investigation and made findings. You construe "lack of candor^ against the 
agency, especially since "it is in sharp contrast to the Claimant's credible 
testimony " You dismiss the statement of the only management witness still 
employed as “self-serving" because: 

» "[the manager] states that the meeting began at approximately 12:30 
pm and concluded at approximately 1:30 pm." which you say conflicted with the 
claimant's statements and other evidence. In feet, the manager's sworn affidavit 
stated that "at approximately 12:30" the supervisor asked the claimant to come in 
to the other supervisor's office for meeting which the claimant had requested, but 
the union representative was not immediately available, and that "At 1 :00 or 
thereabouts, [the union representative] said he was ready to have the meeting 
and wanted to know what the meeting was about . . and then discussed 
starting the meeting with the claimant. Clearly, you have inaccurately 
represented the supervisor's statement, then used the manufactured error to 
undermine the supervisor's credibility. 

• The claimant disputed the diagram of the office, submitting purchase 
requisitions signed by the supervisor as proof that the office was not as 
diagrammed. (The evidence does verify this inaccuracy.) 

• A statement of the union representative present at the meeting sustains 
her description. This statement, and one made to the agency investigator do 
corroborate part of the claimant’s statement. This same statement also directly 
contradicts a significant portion of the claimant's testimony. All parties to include 
another union representative and the claimant all admit that the union 
representative present at the meeting had been heavily criticized by the claimant 
and the union. In the hearing, the claimant states (p.36, 1.21) "Well the first 
attack was Loren Jones [the union representative present at the meeting]" and 
“[Loren Jones] launched right in to me;" (p,, 37, 1.2) and again (p. 38, 1. 18) in 
describing Mr. Jones’ tone: "Real angry and very profane. He was the one that 
cussed so bad. Lord's name in vain, four-letter words. And he's known in that 
kind of language. ( mean, he talks like — like that But this was much worse than 
he usually did it." 

In the statement by Mr, Jones, however, Mr. Jones states that "This was the 
single most hostile meeting I have ever been witness to. and though I am no fan 
of Ms. Yake myself, ! felt that this meeting was subverted by the two first line 
supervisors . . . Outside of the reference contained in that statement, there is 

nothing indicating his own feeling toward the daimant. and he does not describe 
his activities as anything other than keeping the meeting focused on the agenda. 
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Either one believes the claimant or this individual, but not both for the testimony 
at the hearing contradicts this statement. Thus Mr. Jon« appears to be guilty 
of the sa.TrS self-serving criticism that ycu level against the supervisoi It is ironic 
that you would use this statement to support the claimant's credibility, and 
indeed you quote at length from the statement to support your position. 


The claimant herself mlscharacterizes testimony at EEO hearings and the 
resignations of the various other parties during her testimony. She claims, for 
example that her condition of post-traumatic stress disorder was eattablished 
at an EEO hearing, when the only thing the transcript shows is that there was 
testimony that she suffered from this condition. She also stated that the 
supervisor, the secretary, the EEO officer and another supervisor had been 
demoted or resigned in the face of some unnamed scandal, which may or 
may not have been the subject of an Office of Special Counsel investigation. 
Even one of her own witnesses contradicts her characterizations (p. 59, 1, 

10), which are in any case unsupported by any evidence. Moreover, the 
agency was as anxious to obtain the OSC report as was the claimant, 
indicating they had nothing to fear from the report. Given the documented 
mlscharacterizatlons of the claimant concerning her EEO and other actions, it 
IS not plausible to ascribe credibility to her characterization of the OSC report 
I note that you did write requesting the report, but heard nothing. There is no 
evidence that you called the OSC attorney to whom you were directed by the 
claimant in her last letter. Without the report Itself, there Is no basis to make 
presumptions. 


You nevertheless have found the claimant completely credible 

acted abusively. While the evidence 
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U.S. Department of Labor employment standards aommstration 

OFFiCe OF WORKERS’ COMPENSATION PROGRAMS 
BRANCH OF HEARINGS ANO REVIEW 
F.O. BOX S7117 

WASHINGTON, O.C. 70013-7117 



r^ECISICK oi* TRi3 KKA.RING RS?Si:35NTA*rtV7. 


In the matter of the claim for benefits under 
Employees' Compensation Act ( S U . S . C . S§ 8101-8151) 
YAKE, Claimant; Employed by DEPARTMENT OF THE NAVY. 
A14-307645. Hearing was held on APRIL 21, 1997, 
WASHINGTON - 


the Federal 
of SUSAN J. 
Case Number 
in SEATTLE, 


The issue is whether the Claimant sustained an injury arising out 
of and in the course of the performance of her regular duties . 
For the reasons discussed below, the April 30, 1996, letter 
decision is REVERSED. 

The Claimant was employed as a Dietitian by the Department of the 
Navy, Naval Hospital, Bremerton. Washington, on and prior to June 
23, 1995 . On that date, the Claimant alleged that she had a 
harassing meeting with Ms. Colleen Dougan, Mr. Roger Meester, Ms. 
Charlene Terry and Mr. Loren Jones. On July 5, 1995, the 
Claimant filed Notice of Occupational Disease and Claim for 
Compensation with her employing stating that she suffered from 
Post Traumatic Stress Disorder with Panic Attacks. She claimed 
that the meeting on June 23, 1995, triggered another panic 
attack. 

In a statement accompanying her claim the Claimant wrote that the 
June 23, meeting was called to discuss the phone policy In her 
department. The Claimant alleged that the meeting lasted for 1 h 
hours during which she was subjected to extremely hostile 
accusations . She alleged that she was repeatedly accused of 
being unprofessional and rude and that she was strongly 
criticized for contacting her Union representative regarding an 
EEOC hearing. The Claimant stated that hateful and profane 
language was directed at her . The Claimant wrote that, after 
seeing her last patient that day, she felt overwhelmed by tears 
and later that evening finally broke down. 

The employing agency did not dispute the Claimant' s account of 
this meeting. The District Office made no findings regarding the 
June 23, 1995 meeting. Never-the-less , by letter decision dated 
April 30, 1996, the District Office denied the claim for 
compensation on the grounds that the Claimant had not sustained 
an injury arising out of and in the course of the performance of 
her regular duties. 
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The Claimant disagreed with that decision and made a timely 
request for an oral hearing before a Representative of the 
CirGCtor, Office of Workers' Compensation Programs . The Claimant 
appeared for the hearing ana was represented by Kr . Richard 
Anderson. The employing agency was represented by Bfts . Patricia 
Huddy . 

Workers' compensation law is not applicable to each and every 
injury or illness that is somehow related to employment. There 
are situations where an injury or an illness has some connection 
with employment , but nevertheless does not come within the 
concept or coverage of workers ' compensation - Similarly, there 
are distinctions as to the types of situations, giving rise to an 
emotional condition, which will be covered under the Federal 
Employees' Compensation Act- Where the disability results from 
an emotional reaction to regular or specially assigned work 
duties or a requirement imposed by the employment, the disability 
comes within the coverage of the Act . ^ Emotional reaction to 
situations in which an employee is trying to meet his or her 
position requirements are compensable . ^ On the other hand, there 
are injuries that have some kind of causal connection with the 
employment but are not covered because they have not arisen out 
of the employment . 

An employee's emotional reaction to an administrative or 
personnel matter is not, in general, covered under the Act and 
would normally be considered as self-generated.^ Although 
administrative and personnel matters are generally related to 
employment, they are functions of the employer and not duties of 
the employee. Coverage under the Act may on3y be afforded for 
administrative functions of the employer if the Claimant 
establishes that the employer erred^ or acted abusively in 
carrying out its administrative function - ^ In determining 
whether the employing establishment erred or acted abusively, the 
Office must consider whether it acted unreasonably.® There must 


^ Ma/iuei W. Vetti, 33 ECAB 750 (1982) . 

^ Ceorge F. Kennedy, 35 ECAB 1151, 1155 (1984); Joseph A. Anatal, 34 ECAB 608, 
612 (1983) . See also George A. Johnson, 43 ECAB 712, 716 (1992) ; Mary Joan 
Coppolino, 43 ECAB 988, 991 n. 10 (1992) . 

^ See Jlfluny Gllbceath, 44 ECAB 555 (1993); Michael Thomas Plante. 44 ECAB 510 
(1993); Apple Gate, 41 ECAB 581 (1990); Joseph. C. DeDonato, 39 ECAB 1260 
(1988) . 

' See Mary Alice Cannon (Aubrey B. Cannon), 32 ECAB 1235 (1991). 

^ Thomas D. McEuen. 42 ECAB 566, 572-3 (1991). 

‘ Frederick D. Richardson, 15 ECAB 154 (1991). 
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be cviderxce that the employing establishment acted unreasonably 
in an administrative capacity. However, it is not necessary to 
establish that the employing agency intentionally acted 
unreasonably or abusively. Error ari.sJ.ng from r> mi sunder 5t?.riiinc 
by the employing establishment is sufficient to constitute a 
compensable factor of employment.® 

This claim involves a meeting held on June 23, 1995, during 
regular business hours at the employer' s premises to discuss a 
matter related to the performance of the Claimant's regular 
duties. As such, the meeting was an administrative or personnel 
matter . 

At the hearing, the Claimant testified extensively regarding this 
meeting- I found the Claimant to be a very credible witness and 
I accept her testimony as truthful. 

The employing agency has extensively investigated the 
circumstances surrounding this meeting. However, the employing 
agency has been less than forthright in disclosing the results of 
its investigation. For example, the Claimant submitted a heavily 
redacted copy of a July 8, 1996, report of an investigation 
conducted by the Department of the Navy.’ It is obvious that the 
agency made findings regarding what happened at this meeting, but 
these findings have been withheld. I will construe the agency's 
lack of candor against it- Particularly since it is in sharp 
contrast to the Claimant' s credible testimony. 

In its response to the transcript the agency stated that it was 

able to find only one person other than Ms . Yake, who 
was present at the June 23, 1995, meeting . Roger 
Meester, Head of Food Service.*! Division at the 
hospital, was in attendance at the meeting. All other 
attend[ees] have left the agency. Mr. Meester was 
asked to provide a statement of his recollection of the 
events which occurred leading up to, and during the 
meeting . 

I find it peculiar that the agency was unable to find the other 
attendees. Never-the-less, I have reviewed Mr. Meester^ s 
statement , together with the Claimant's comments on the 
statement, and find that Mr. Meester' s statement is self-serving 

^ Sea MAsgreaZe Lublin, 44 ECAB 945 (1993}; Richard J. Dube, 42 ECAB 920 
(1991) . 

• Ar>m E. Scotc^ as ECAB l€a, 113 (1993J. 

’ Ejchibit 5, 
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and less than accurate. For example, Mr. Meestcr states that the 
meeting began at approximately 12 : 30 pm and concluded at 
approximately 1:30 pm. In her June 1, 1997, response to the 

agency's corur.ants, the Claima-nt pointed out that the meeting 
lasted more than 30 minutes and did not begin before 1:45 pm. 
She submitted a copy of her work roster for the day which 
indicates that she saw patients at 12; 30 and 1:00 pm and had no 
patient scheduled for 2:00 pm. 

The Claimant also disputed Mr. Meester' s diagram of his office. 
She noted that the furniture depicted in the diagram was not 
ordered until 2 months after the June 23, 1995, meeting and was 

not installed until after November 22, 1995. 

T find these inaccuracies surprising in view of the fact that Mr. 

Meester took notes at the meeting . Mr , Meester' s inability to be 

accurate, regarding matters easily verifiable by external 

sources, casts in doubt his recollection of the other events at 
this meeting- 

In its heavily redacted July B , 1996, report , the Department of 

the Navy made the following finding of fact 

[ ) stated that [ J and [ ] were very 

abusive towards Susan in the 2 3 Jun 95 meeting and 

stated that [ ] felt [ ] is playing childish games 

with Susan. States that no profane language was used 
against Susan by [ ] . (enclosure 3) . 

Enclosure (3) consists of "Interview notes of Loren Jones dtd 28 
Jul 95, 06 Dec 95, and 02 Feb 96.” These notes apparently 
support the Claimant's statement that the meeting was abusive. 

In a May 28, 1997, statement, submitted by the Claimant with her 
response to the agency's comments on the transcript, Mr. Loren A. 
Jones wrote 

At the second meeting in June 1995, I again met with 
Mrs . Yake and her supervisor Colleen Dougan, who had 
Food Service Super vi sor Roger Meester taking notes for 
the meeting held in his office. The office was very 
crowded with racks, shelves, food service equipment, 
lockers, file cabinets, and we were all squeezed 
against Roger Meester 's desk The Union stewards would 
often a.sk him why didn’t he get rid of all the junk or 
get new furniture, but at this time he still had an 
assortment of large bulky things around the office, 
taking up at least half the available space. I sat next 
to Mrs. Yake across from Mr. Meester, and Colleen 
Dougan was between Susan Yake and the door. The meeting 
began about 1:45 PM and continued until approximately 
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3:45 PM When it adjourned. For the last part of the 
meeting Colleen Dougan's friend and office secretary 
Charlene Terry also attended to chastise Mrs. Yake for 
pj^cblams sha allegfic were caused by Mrs. Yake. At the 
start of the meeting Roger Meester said that he was 
present to make sure that good notes were taken* and he 
waved his clipboard under Mrs. Yake's nose. It is 
common knowledge to myself and the other Union stewards 
that Roger has repeatedly threatened all his personnel 
there that if he got any grief, then he would get them, 
and then he would wave his pen or clipboard around . We 
knew that this meant he would retaliate by going 
through HRO Bangor to punish or fire employees he had a 
grudge against. 

From this point on I had trouble keeping the meeting 
focused on the agenda, and I knew that what the Agency 
had expressed to Andy and myself about improving the 
workplace, and trying to settle long standing workplace 
problems would not occur. Colleen Dougan had little 
interest in exploring the issues agreed to by higher 
level management, because she took a hostile, 
accusatory, and vengeful approach towards Mrs. Yake. 
Roger Meester soon lost his impartial note taking 
duties, to himself ask quest.i.on3 of Mrs. Yake about why 
she did this or that , and he opened other lines of 
discussion with the support of Colleen Dougan. Colleen 
Dougan's attitude was inflexible to every remedy or 
relief sought by Mrs. Yake, and Ms. Dougan was soon 
standing over her, with her fist and finger under her 
nose on numerous occasions - Again I remind you that 
this woman appears to weigh 300 pounds or more, and is 
a very angry person in this situation. After some time 
trying to reconcile positions to no avail, Charlene 
Terry came in after knocking at the door to deliver 
something to Roger Meester, and she stayed at the 
request of Colleen Dougan and Roger Meester to add her 
views on why she thought Mrs. Yake was not a team 
player, and was totally wrong. Mrs. Yake's opinions 
were often ignored and it was stated by Roger and 
Colleen that they did not have to agree to anything she 
said or wanted, in words to that effect. This was the 
single most hostile meeting I have ever been witness 
to, and though I am no fan of Mrs. Yake myself, I felt 
that this meeting was subverted by the two first line 
supervisors from the intent agreed to with the Director 
for Administration (Union/Management Liaison Officer) 
and Commander Gibson, who had agreed for this remedy 
and reconciliation to continue. Management's position 
here was to not deal with the issues or the facts, to 
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ignore evidance to the contrary, and to accuse Mrs, 
Yake at every opportunity of being the chief cause of 
so much unnecessary misery to themselves. 

Following this meeting I had a bitter and painful 
conversations with my friend and brother steward, Andy 
Anderson, who was outraged at what he thought was the 
unnecessary and deliberate harm caused to Mrs. Yake. He 
said that Colleen Dougan was fully and properly aware 
of the stress limitations placed upon Mrs. Yake by her 
physician. Andy felt Colleen and Roger went out of 
their way to take a meeting from it's intended positive 
and constructive purpose and turn it into threatening 
and abusive one . It was my hope to make a breakthrough 
in getting issues resolved, and I did not intend this 
to result in the breakdown of Mrs. Yake as did occur. 
After this I affirmed to Andy and I told the Agency 
that in the future Andy would have to made available 
for any meeting requested involving Mrs. Yake as he had 
more knowledge of her medical condition and the 
prevention of abuse that could harm her. 

Lastly I want to address specifically comments made by 
Roger Meester in his affidavit to OWCP. 

1) Bill Washburn was not called by the Agency to hold 
this meeting with Mrs. Yake; it was arranged between 
the Agency command structure and myself, with the 
knowledge of Andy Anderson, who passed along additional 
information to me before the meetings. We also spoke 
after each meeting. 

2) Susan Yake did not request these meetings, she did 
agree to them to help cooperate with an Agency Director 
and Command level request, that along with the Union’s 
support, she might be able to reduce problems in her 
working environment 

3) There wasn't any Herman Miller type modern furniture 
in Roger Meester 's office as of June 1995. It was still 
overcrowded with professional kitchen equipment, food 
items, clean laundry, a desk, several chairs, file 
cabinets, lockers, and other items too numerous to 
mention. Mrs. Yake was against one file cabinet and 
Roger Meester ' s desk, I was seated next to her, and to 
her left was Colleen Dougan. 

4) There was a great deal of anger expressed towards 
Mrs. Yake by Colleen Dougan, some by Roger Meester, and 
by Charlene Terry. Colleen Dougan raised her voice 
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numerous times, and arose from her chair to stand over 
Mrs . Yake several tunes, while shaking her fist and 
finger in her face.^® 

Generally, “fact of injury" consists of two components which must 
be considered in conjunction with one another. The first 
component to be established is that the employee actually 
experienced the employment incident which is alleged to have 
occurred. The second component Is whether the employment 
incident caused a personal injury and generally this qan be 
established only by medical evidence, 

I find that the“ agency erred, and acted abusively and 
unreasonably in an administrative or personnel matter. This 
constitutes a compensable factor of employment. Therefore, the 
Claimant has satisfied the first prong of the fact of injury 
test . 

In a medical report dated June 29, 1995, Dr. Steven M. Savlov, a 
licensed, clinical psychologist, diagnosed the Claimant as 
suffering from 1) post-traumatic stress disorder; 2) major 
depressive episode, moderate to severe; and, 3) panic and anxiety 
disorder, severe. Dr. Savlov stated that the Claimant saw him 
after, what she described as, 

a very abusive traumatic event at her work on Friday, 

June 23*^. The patient works as a dietician at the 
Naval Hospital and according to the patient she was 
verbally attacked by her immediate supervisor, a 
secretary who has been assigned to watch over her, as 
well as another individual who uaa not in her 
department. 

Dr. Savlov noted that the Claimant had pre-existing post- 
traumatic stress disorder with which she had been coping until 
the June 23^ meeting. 

In a report dated July 21, 1995, Or . Michael S . McManus stated 

that the Claimant was “being seen today for a follow-up 
depression and anxiety exacerbated by work place stressors, 
particularly relationship and treatment by immediate supervisor 
and certain co-workers." He diagnosed the claimant as suffering 


Mr. Jones advised the office of Special Counsel rose) , during its 
investigation of the June 23, 1995, meeting, that the Claimant's written 
minutes of the meeting were an accurate -account . An OSC inv«9tigator took 
affidavits from participants at the June 23, meeting and opined that the 
Claimant was treated In a harassing natter during the meeting. This provides 
further corroboration of the Claimant's account of the meeting, 

“ Gary i. Fowler, 45 ECAB 365, 370 (1394) . 
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from: 1) depressivs episode with associated anxiety versus 

adjustment disorder with depression and anxiety; 2) possible 
post-traumatic stress disorder; and, 3) possible paranoid 
personality disorder. In a report dated September 21, 1995, Dr. 
McManus wrote that the Claimant was berng seen for foilcw-up 
znajor depressive episode and post-traumatic stre^ss disorder 
secondary to chronic ongoing difficulties/stressors at work 
place . 

Causal relationship is a medical issue, and can only be 
established by medical evidence. The medical evidence to 
establish causal relationship, generally is rationalized medical 
opinion evidence. Rationalized medical evidence is medical 
evidence that includes a physician's rationalized opinion on 
whether there is a causal relationship between the claimant's 
diagnosed condition and the established incident or factor of 
employment. The opinion of the physician must be based on a 
complete factual and medical background of the claimant, must 
be one of reasonable medical certainty, and must be supported 
by medical rationale explaining the nature of the relationship 
between the diagnosed condition and the established incidents or 
factors of employment . 

Although the medical evidence in this case fails to include a 
rationalized opinion on causation, the medical evidence does 
support that the Claimant' s condition of major depression and 
post-traumatic stress disorder were materially aggravated 
subsequent to the June 23, 1995, meeting. Both Dr. Savlov and 
Dr. McManus specifically relate the Claimant's condition to 
workplace stressors including th.is meeting. Taken as a whole, 
and in the absence of contradictory medical evidence, it is 
sufficiently supportive of the claim that further development of 
the evidence is warranted.^* 


“ Wary J. Briggs, 3*7 ECAB 578, 581 (1986). 

WilliaHJ Ninitz, Jr., 30 ECAB 567, 570 (1979). 

Sam Morris Scanion, 11 ECAB 384, 385 (i960). 

“ Sam fiilllam £. Enright, 31 ECAB 426, 430 (1980). 

Aay L. Boynton, Docket No. 94-2540, slip op. 2 (Ssepteinber 6, 1996) . See 
also Curtis A. Haldrip, Doc)c«t 94-2561, slip op. 2 (September 6, 1996) (The 
Board remanded a case Cor further medical development where there was an 
uncon trover ted inference of causal relationship.); John J.Carlona, 41 SCAB 354, 
358 (1969) (Board found the evidence submitted by appellant which contains a 
history of injury, an absence of any other noted trauma, and an opinion that 
the condition found was consistent with the original injury is sufficient, 
given the absence of any opposing medical evidence, to require further 
development of the record.). 
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The April 30^ 1996, letter decision is hereby REVERSED- I find 

that the agency erred, and acted abusively and unreasonably in 
its handling of the June 23, I93h, meeting. The case is rE^ianded 
to the District Office for preparation of a cpmprehensiv® 
Statement of Accepted Facta (SOAF) . This SOAF must include a 
description of the June 23, 1395, meeting which incorporates the 
Claimant' s account of the meeting, to the extent that it is 
corroborated by Mr, Jones' statement quoted above, and the 
finding that the agency erred, and acted abusively and 

unreasonably in handling the meeting. The District shoul 

then refer the Claimant, the SOAF, and copies of the relevant 
medical evidence, to an appropriate specialist for a medical 
TptTon on the na'tare and extent of the Claii^nt's condition and 
its relationship to the June 23, 1995, meeting 


Based upon the augmented medical record, the District Office 
should render a de novo determination on entitlement. 


iTll 


/OSEPH H- PEREE, 

HEARING REPRESENTATIVE 
for 

Director, Office of 
Workers' Compensation Programs 
Washington, D.C. 


DATED 
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Mr. Horn. Please proceed. 

Ms. Yake. This so outraged both of the Senators from the State 
of Washington that they took action. In my second hearing on the 
same claim, I had another hearing on the 3rd of March of this year. 
Senator Slade Gorton sent one of his staff to be at the hearing. He 
was so alarmed over what has been going on with OWCP claims, 
he has other constituents in our area that have had the same prob- 
lem. 

I was told by Mr. Barnes of the U.S. Department of Labor that 
my cledm would be expedited because of the len^h of time that it 
has not been decided, that claim I still have no decision and it has 
been over 120 days. One of the things that is holding it back is my 
agency has an investigation about tne same incident. My husband 
was so outraged about how we had been treated that he wrote to 
the commanding officer. That was back in 1995. They did assim 
an investigation because of inquiries from my Congressman, who 
is Congressman Rick White, and both of the Senators. The inves- 
tigation was completed in 1995, but the CO delayed releasing that 
report for over a year. Meantime, I was 

Mr. Horn. Excuse me, is that commanding officer still there? 

Ms. Yake. No, he has left and they promoted him to admiral. 
[Laughter.] 

Ms. Yake. Everybody 

Mr. Horn. Was he sitting on the case, to your knowledge? 

Ms. Yake. He was sitting on the case 

Mr. Horn. Until he got promoted to admiral. I assume that is 
why he was sitting on the case. No 

Ms. Yake. He was sitting on the case, probably hopefully he 
would get transferred before it hit, but the Office of Special Coun- 
sel came to investigate this same incident. They came onsite at the 
hospital three times. They asked Captain Johnson, who was the 
Commanding Officer at the time, four times to settle my case, it 
was a whistleblowing violation. He finally did when the senior at- 
torney had to come to explain to him that he would be legally ac- 
countable, along with the rest of the chain of command all the way 
down, that was there at the time when I was injured. 

My doctor told me not to go back to work and I told him I could 
not not work, I would lose my house and a few other things, so I 
needed to continue working. So he asked for reasonable accom- 
modations and the hospital would not give me reasonable accom- 
modations. They kept me working in the same environment. So my 
doctor restricted how long I would be working during the day, so 
he held me to like 4 hours. 

I continued to have extreme retaliation. The paperwork will show 
that. In fact, my counselor could not decide what injured me more, 
the stalker with the repeated sexual assaults or my supervisor who 
had harassed me so badly that Bill Washburn, who was a union 
steward who witnessed it and he is a veteran of Vietnam and 
Korea, said he had never been in more hostile meetings in his life. 

Mr. Horn. What did the union do about it? 

Ms. Yake. They filed 22 unfair labor practices, they helped me 
tremendously with my EEOC cases, they acted as representatives, 
they wrote witness letters. They have helped me tremendously and 
still we have not gotten too far. 
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Mr. Horn. Now the stalker is still there? 

Ms. Yake. The stalker was being discharged from the military 
because he was too dangerous to work on the ships. He was throw- 
ing things at people and strangling coworkers there too, which I 
think is outrageous 

Mr, Horn. And the Navy did nothing about this? 

Ms. Yake. Oh, they told him that he had to have an escort when 
he was at the hospital. But this man is so extremely psycho- 
logically unbalanced, that to get the attention of his last victim, he 
ran out in front of a moving vehicle. This man did not obey a re- 
straining order that I had and I saw him at the hospital and I kept 
telling them that he was there and they would not believe me. 
They ordered me not to talk to my witnesses, I had eye witnesses 
of Wm being in my work area. I had witnesses of the abuse that 
I suffered at the hospital. 

Eventually what happened is during the Office of Special Coun- 
sel investigation, my supervisor and a secretary resigned their civil 
service careers, and that was at the point where my supervisor was 
going to go up for a promotion but she never got it because of this. 

Mr. Horn. She never got it because of this, because she was will- 
ing to testify for you, or what? 

Ms. Yake. Well, she was doing some illegal things. She was 
working an outside job on Government time and I had reported 
this and management was not paying any attention to it. And dur- 
ing the investigation of my work area, it was discovered that that 
was in fact the truth. 

Mr. Horn. So they did take action on that incident, but not the 
stalker. 

Ms. Yake. They did finally. The stalker bothered me for a year 
and a half and now he is outside of my work area, he moved out 
of the State. So I do not have problems with him now. 

Mr. Horn. Do you know if he is still employed by the Federal 
Government. 

Ms. Yake. He got a job at Hanford right after that, nuclear — 
[laughter.] 

Mr. Horn. I am well aware of Hanford. 

Ms. Yake. They have given him an honorable discharge. I do not 
know where he is now, I have no idea. As long as he is not both- 
ering me, I am not concerned. I did my part. 

Mr. Davis. Well, we are not comforted if he is using nuclear 
power either. 

Ms. Yake. This is not the only case that we have had the Navy 
give very dangerous stalkers and people who have raped women 
honorable discharges. I think that that has to be stopped, because 
then they can go out in the community and start all over again. 
I was under terror 24 hours a day. It was not just at work. I was 
getting calls at home, my husband would screen the calls. 

My husband went to the hearing with me for the restraining 
order. I was in terror and there was — now we do not have dan- 
gerous people working alongside of us, but I cannot see how the 
Navy says that they are not responsible for my injury when they 
assigned someone so dangerous to work down the hall from me. 

Mr. Horn. Did either of the Senators or Representative White 
ever write the Secretary of the Navy about this case? 
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Ms. Yake. Yes, I sent the information to Senator Orrin Hatch too 
and he actually wrote to — ^let me see who was it — it was the head 
legal person in the Navy, Mr. Honigman. 

Mr. Horn. Was it the Judge Advocate of the Navy? 

Ms. Yake. I am not sure of his title, but I actually gave you a 
copy of the correspondence that he wrote to the Navy. This same 
man is the one that is holding up a report. There is a report that 
would just prove my case 

Mr. Horn. Who is sitting on that now? 

Ms. Yake. The Navy will not release an uncensored copy. They 
will give me a copy that page after page after page, there is just 
a signature on it. All the good stuff is covered up. 

Mr. Horn. Well, let us have the staff pursue that with the Sec- 
retary of the Navy before he retires, he is about to retire. [Laugh- 
ter.] 

We will see if we cannot get those documents. So will you give 
staff a citation for the specific document because we have to be 
very precise on it. 

Ms. Yake. I have the legal description of it in one of my papers 
that I provided. I sent you about 

Mr. Horn. Is that the one, the T.F. Friedman, Esquire? 

Ms. Yake. Yes. 

Mr. Horn. Assistant to the General Counsel of the Navy. 

Ms. Yake. Right. 

Mr. Horn. OK, we will follow up on that and get the documents 
for the record. 

Ms. Yake. Now the Navy criticizes me for saying that I won the 
Office of Special Counsel investigation. Part of the settlement was 
that I could not release the settlement to anybody, but I could re- 
lease it to your subcommittee. When you read that, you will find 
out that they did rule in my favor because of all the things that 
they gave to me. 

Now the reason why the commanding officer would not sign the 
agreement at first is because he wanted me to give up my EEO 
cases without any compensation, before he would sign that agree- 
ment. That is ridiculous. 

Mr. Horn. This is the commanding officer now? 

Ms. Yake. No, Captain Johnson. 

Mr. Horn. Before he was admiral. 

Ms. Yake. Right. I think it is outrageous that he made admiral 
with all the things that went on during the time that he was at 
the hospital. 

Mr. Horn. Well, you know, those nominations to admiral by the 
President go before the U.S. Senate and since you had written Sen- 
ator Hatch and you said Senator Gorton and the other Senator 
from Washington were both interested, it seems to me that would 
have been a great time to send it to the Armed Services Com- 
mittee, but I guess you probably did not know he was even up for 
admir^ yet. 

Ms. Yake. I knew he was trying, I thought that it would not go 
through after all the paperwork that we had and all the problems 
we had with him. Even holding up that re^rt, my Congressman 
and my Senators wanted that Lieutenant Franz report and they 
waited over a year. 
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Mr. Horn. Well, it is too bad one of them did not issue a sub- 
poena out of their committee or something, to deal with it, because 
they cannot deny the Congress that information. They can try, they 
do it every day, I mean we have people look us right in the eye 
and under oath and all the rest of it say “gee, we do not know any- 
thing about it, we have lost the file, et cetera.” 

So we will follow up and get that document. 

OK, go ahead. 

[Note. — The document referred to is held in the files of the sub- 
committee.] 

Ms. Yake. So I have three claims that were all controverted by 
the Navy. None of them have been approved. 

Mr. Horn. That EEO claim that Captain Johnson tried to say he 
would not do anything for you unless you dropped that claim, that 
is still active? 

Ms. Yake. Those have been denied. The second one was denied 
because I told — ^my supervisor was restricting my EEO activities 
and tried to prevent my representative from being at the pre- 
hearing telephone conference. When I called the Judge and told 
him that was going on, he did not believe me and I told him that 
I had been denied representation before in an OWCP hearing, and 
he thought that was a lie. So he ruled against me strictly on that 
fact. 

Mr. Horn. Which judge are we talking about? 

Ms. Yake. Administrative Judge Carroll. 

Mr. Horn. Is this James Carroll? 

Ms. Yake. Yes. 

Mr. Horn. Who made the EEOC decision. 

Ms. Yake. Right. And the only reason he ruled against me was 
because he did not believe me when I told him that was going on. 

Now you will see in my paperwork too, in 1992, we did not have 
e-mail, but in 1995, we did and I have e-mail proving that my su- 
pervisor was restricting my EEOC activities in preparing for my 
hearing, including some e-mail between my representative’s super- 
visor and my supervisor, delaying time to prepare for that hearing. 
She thought that 15 minutes was enough time to prepare for an 
EEOC hearing, and she only gave me approval to talk to him dur- 
ing my break time. 

Mr. Horn. Well, I hope you have written a whole series of letters 
about these people and we will see if we can get them in their per- 
sonnel files. The Navy used to, 30 years ago, have a very good civil- 
ian personnel operation. You and others have made me convinced 
it has gone steadily downhill. 

Ms. YAKE. Well, we have some severe problems at Bangor with 
our Human Resources Office. Norm Hill was interviewed by the Of- 
fice of Special Counsel for up to 2 hours, and sweat was coming 
down his neck and he kept tugging on his collar. I do not know 
what they were asking him, but he had pulled some real — and he 
is kind of the master mind of what they have done to me, that is 
who the Commanding Officer was getting his advice from. 

I think we really need to look into these matters of how they run 
that Human Resources Office. They delayed even filing my claim — 
we have heard about that with other people. They delayed filing 
my third claim for over 2 months, they held it. I got it to be re- 
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leased by calling the Seattle Office of Workers’ Compensation, told 
them what was going on and they called the agency and told them 
that they were going to take action if it was not turned in within 
the week. I then got my card within a week. 

Mr. Horn. OK. That is a very helpful statement. A very sad one, 
but very helpful in terms of what can be done with it by the sub- 
committee, so we thank you for sharing your story with us and 
coming all the way from Bremerton to do so. 

Now we have Ms. Rachael Santos, who is postal manager, U.S. 
Postal Service. 

[The prepared statement of Ms. Yake follows:] 



260 


Susan Yake RD CD CDE CLC 
6669 Cortez Place N W. 

Bremerton, WA. 983 1 1-8946 
H: (360) 692-7314 W: (360) 475-4704 

27 June 1995 

Subcommittee On Government Management, Infomiation, And Technology 
B-373 Rayburn House Office Building, Washington DC 20515 
TeL (202) 225-5147 Fax. (202) 205-2373 

Dear Honorable Members of Congress , 

Thank you for this opportunity to share my experiences with the Workers’ 
Compensation Program vvith you and to testify in front of ;^ur subcommittee on 6 July 
1998 in Long Beach, California. I appreciate the important work your subcommittee does 
to safeguard our human rights and monitor Government operations and agencies. 

I was first injure in 1992 when I was stalked by a dmigerous mental patient 
named Thomas Mason from the Naval Hospital where I work who was diagnosed with 
Intermittent Explosive Personality Disorder. Between November 1991 and January 1992, 
Mason was on medical hold status at the hospital. Mason had been assigned to work 
down the hall from me. His personality disorder is described in the Diagnostic Criteria 
From DSMIV as; 

A. Several discrete episodes of failure to resist aggressive impulses that result in 
serious assaultive acts or destruction of property. 

B. The degree of aggressiveness expressed during the episodes is grossly out of 
proportion to any precipitating psychosocial stressor. 

C. The aggressive episodes are not better accounted for by another mental 
disorder and are not due to the direct physiological effects of a substance or a general 
medical condition. 

At my EEOC hearing on Septembei 28, 1994, 1 proved sexual harassment and 
sexual assault by this man, Thomas Mason. This man had a histoiy of strangling people. 
Thomas Mason testified that he met me at the hospital and Administrative Judge Carroll 
ruled that Mason’s contact with me was in the context of the woik environment. On 
February 1 9th of 1992 Mason had his hands on my neck and was threatening to choke me 
if I did not go to bed with him, which 1 did not. This occurred on the Naval Hospital 
parking lot as f was on my way to go home from work. Another time at the MWR gym 
on hospital grounds, a co-worker, Kim Hopper, saw Mason grab my breasts with both of 
his hands. She went to the Navy JAG Officer at the time, Lt. Bolaney, to make a 
statement, but Lt. Bolaney refused to take a statement from her. (see Q6) 

Three times on the 21st of February 1992 Thomas Mason came to my work site 
for the day which was at the Women, Infants, and Children Clinic at Jackson Park Chapel. 
Mr. Mason was in a full blown rage and demanded he have contact with me, I was very 
afraid of him and my co-workers were frightened as well. They all wrote witness 
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statements for the work related injury claim (see B4, B5, B6). The case number is A14- 
0275656 and was nled 22 July 1992 (see D2). 

1 homas Mason tried to blackmail me by saying that people had seen us together 
and knew we were in love. Mason said that he could get me fired and that he was real 
good friends with the Commanding Officer of the Hospital, Captain McKee. I contacted 
my supervisor, Colleen Dougan, on the 25th of February. I told her about his threats 
about trying to get me fired, his visits to the hospital, the day at WIC, and the continuing 
phone calls at home and at work, (see (^ and Q7) 

February the 26th 1992, Chief John Vaughan was concerned after taking some of 
Julie Mason's messages (Thomas Mason's wife) that I had a fetal attraction problem from 
Thomas Mason. When 1 refused to take a phone call from the Julie, she left a message 
with John that said, “sexual predator does not exist, both Cannen and Lisa lied. When 
confronted, could not deny it”, (see B8) 

March 4th 1992 Julie Mason called me at work and left a message that she was 
planning on divorcing Tom. My supervisor, Colleen Dougan, told the secretary, Charlene 
Terry, that she did not wish for me to have contact with the Masons at work. I had 
contacted the Command Master Chief who referred me to the JAG officer, Lt Bolaney. 
The JAG officer confirmed that Tom Mason was indeed dangerous and recommended that 
I get a restraining order. I left work that day and filed for a restraining order. The 
restraining order was granted on 12 March 1992. Both Julie and Tom appeared and 
argued that the order should not be granted. Both of them were ordered not to come to 
the hospital without an escort, but that did not stop them. 

Three of the women Mason was harassing received many hang up calls 24 hours a 
day (see statements from Glenda Baily and Lisa Mapes, B7 and BIO). Iris Kellum, who 
work a few yard from Food Service as a cashier, saw Thomas Mason near my office door 
in the May of 1992 after the restraining order was issued. He was unescorted. Iris 
remembered him because she too had been harassed by Mason when he worked on our 
floor of the hospital (see B1 and B2). 

On the 28th May of 1992 Tom and Julie were at the hospital without an escort 
which was in violation of the restraining order. 1 became fearful and suffered an anxiety 
attack at work directly related to being stalked by Thomas Mason. I had left shoulder pain, 
dizziness, nausea, and irregular heartbeat. I saw Dr. Bresaw who worked at Group Health 
Urgent Care. Dr. Bresaw told me to “get the hell out of Kitsap County where you will be 
safe”. I missed one day of work. When I reported my fears and health concerns to 
Colleen Dougan, she did not want to approve any time off from work. Colleen Dougan 
(my supervisor), Lisa Batt (EEO Counselor), CDR Alexander (second line supervisor), 
and Lt. Bolaney (Legal Officer) met with me, I told them that I felt unsafe at work and 
had continued to receive phone calls and contact with the Masons. I told them about my 
heart reacting the day Masons were at the hospital. CDR Alexander said that I would 
“not be a victim if I did not act like one”. She was concerned that this affected me having 
to take a day of sick leave and they didn't want it to happen. I was told that if 1 missed any 
more work due to the problems I was having with Thomas Mason, my evaluations would 
be down graded. I was ordered to see the CEAP Counselor, Richard Sleeper. Colleen 
Dougan arranged for the appointment on 17 June 1992. 
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I received a Record of Counseling for going to my CE AP appointment as ordered 
or. the of Tune 1992 (see Nl, N2, N3). CoHren Ooogaii charged me with being gone 
from work without permission and falsely accused me of having my schedule cleared. I 
was formally counseled on June the 19th, 1 told Richard Sleeper, the CEAP Counselor, 
what had happened. He spoke with Colleen Dougan who acted to him like she would 
correct the mistake. She did not. Richard Sleeper wrote statements to the fact the 
Dougan made the appointment, ordered me to go to the appointment, and that he heard 
me tell the Food Management staff where I was going. Because of Sleeper’s letters, U.S. 
Department of Labor's hearing decision concerning OWCP claim #A14-275656 on page 5 
ruled that the June 1 7th, 1992 Letter of Counseling was "an erroneous personnel action by 
the claimant's supervisor" (see D24). Still this record of counseling has been used against 
me by the agency at my formal EEOC Hearings in September 29th 1994 and August 22nd 
1 995 and my other OWCP cases. 

I went up the chain of command to the Commanding Officer of the hospital. All 
levels of the Command were more interested in protecting the rights of the Mason family 
than my safety at the work place. Captain McKee, the CO, tried to coerce me to say that I 
met Tom Mason at church and that this was a private matter. He succeeded in getting 
Lisa Batt (EEO counselor), Colleen Dougan (my supervisor), CDR Alexander (head of 
Ancillary Services), and Lt. Bolaney (JAG officer) to support him in this falsehood. 

Written evidence in the EEO document of Lisa Batt dated 25 January 1993 
(see A2) proves that 1 was asked to stop going to my church. On that last page of 
the document, it reads, "She (Susan Yake) appears unwilling to change phone 
number or church activities. She does not require EEO assistance at this time". 

This document so alarmed Senator Orrin Hatch that he wrote a letter to Steven S. 
Honigman of the United States Navy General Counsel. Senator Orrin Hatch wrote, 
"A parallel tragedy has been the handling of this problem by the Navy JAG, The 
Navy Equal Employment Office, and Ms. Yake's superiors. Rather than conducting 
a fair and complete investigation, they have repeatedly attacked Ms. Yoke's 
integrity and religious beliefs, blaming Ms. Yake's beliefs for her assailant's 
behavion This is evidenced by reports from the Navy EEO and the Navy JAG. Ms. 
Yake has informed me that the EEOC and JAG reports are replete with inaccurate 
statements and characterizations and has provided me with documentation 
supporting her position". This conduct against my religion have been evaluated from 
the standpoint of a reasonable person taking into accx)unt the particular context in which it 
occurred Senator Orrin Hatch clearly saw the actions as discriminatory and has asked the 
Navy to take action. The Navy' official response was that it would be taken care of in the 
EEOC system, yet Steve S. Honigman, U.S. Navy General Counsel, refuses to release 
uncensored official investigative reports that would prove my case, (see P23) 

Lisa Batt had her own motive for writing misleading statements in her EEO reports 
concerning my sexual harassment case. She had been excommunicated from the Church 
of Jesus Christ of Latter Day Saints (“ Mormon”, the church in which I belong) for 
immoral sexual acts with young men. 1 discovered this fact when I hired an attorney by 
the name of Dale A. Magneson to review my legal case against the U.S. Navy, (see A5) 
When he saw Lisa Batt’s name on her report he told me that she was one of the most 
immoral women he had ever met. Keith Hawkes who was sexually harassed and was 
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forced into an afiair with Lisa Batt, offers pictures for proof He verified that Lisa Batt 
was excommunicated from the Mormon Church (see his letter A3) Andy Anderson^ 

Union Vice President of AFGE Local #48, witnessed her inappropriate behavior on the 
job and testifies to this feet in his letter (see A4). I also know of two other men who 
were harassed by her to have sex. They wisely refused to become involved with her. One 
of the men reported the sexual harassment and his complaints were ignored. In 1992 
when everyone had to be trained in sexual harassment, Lisa Batt was assigned to conduct 
the eight hour training session where we heard about the "Zero Tolerance" policy. She 
was given the Civilian of the Year Award that year. This is an outrage and a gross 
example of the corruption in the EEO system, and of the atmosphere of abuse at Naval 
Hospital Bremerton. 

Other actions that violated my Freedom of Religion were on the part of the JAG 
Officer (Lt. Bolaney), and the NIS Special Agent (Mark Fedorko). These actions 
demonstrated conduct which was discriminatory. Lt Bolaney demanded that 1 quit 
going to church and told me *^God is not worth it**, this fact was mentioned in my 
first EEO complaint, (see Q3) Lt. Bolaney warned me that he would deny it under 
oath. There were no other witnesses to his negative comments against the Mormon 
religion. All three of the official reports from EEO, Legal, and NIS blame the behavior of 
Mason as originating in the Mormon church even though 1 had testified otherwise. The 
reports surfaced during the feet finding faze for my EEOC hearing and just minutes before 
the starting of the hearing as in the case of the NIS report. All of these documents have 
been included in the documents I provided to the Subcommittee On Government 
Management, and Information, and Technology (see the complete documents in A2) 
These incidents along with the comments and retaliation of Colleen Oougan show 
sufficiently patterned and pervasive unlawful actions by representatives of the Naval 
Hospital. 

During 1992 and 1993 my superrisor, Colleen Dougan made ridiculing remarks 
concerning my religion. On the 16th of March 1993, Ms. Dougan compared the 
founder of my religion, Joseph Smith, to David Kcresh of Waco fame. David Koresh 
at that time was being accused in the press of having sex with the children and a number of 
women in his compound. On page 254 and 255 of the EEOC bench decision. Judge 
Carroll makes reference to Ms. Dougan's admitted comment drawing a parallel or 
comparison between the Mormon Church and David Koresh. Judge Carroll states 
"That is a comment that is certainly understandably offensive to the Complainant". 

On the 24th of March, Colleen Dougan had been asked to apologize to me about 
the remark she had made to me concerning my church leader. Instead of apologizing, she 
blamed me on being too sensitive and treated me in a hostile manner. Just an hour later on 
the 24th of March in 1993, 1 was exposed to the floor stripper femes. According to the 
Naval Hospital's Industrial Hygienist, Mr. Boyd, these femes are the most toxic chemical 
used in the hospital for people who have asthma. I am officially classified as handicapped 
due to my Reactive Airway Disease or asthma. 

When 1 was exposed to the femes, I suffered a severe asthma reaction and had to 
be taken to the emergency room. Ms. Dougan blocked me from filing a Worfcmen*s 
Compensation claim until after the Union filed an Unfair Labor Practice, (see E4) 
After the order was issued to allow me to file my claim, Ms. Dougan controverted it 
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claiming that 1 was just suffering from a personal illness and that the claim was not 
filed in a timely mnnner. The rase number of this complaint is A 14-0284449. She 
refused to correct the work hazard to prevent my re-eaposure and deliberately 
deleted the problem from the safety minutes in the Quality Assurance meeting in 
June of 1993. Another employee who works for the Naval Hospital named Gwen 
Jennings was hospitalized twice in Intensive Care after her exposure to the same floor 
stripper fumes. Both her OWCP claims were approved and action was taken to prevent 
further exposure to her on the floor that she works in the Naval Hospital. Six months 
later after the Union again had to intervene. A year after the on the job injury, the Naval 
Hospital Safety Manager, Dan Dahl, arranged that the floor stripper would not be used 
during the day time in my work area to safeguard my health. My allergist from Group 
Health was outraged! (see El to E13) 

On July of 1993 the Seattle office of OWCP denied my claim # A14-284449 for 
exposure to the floor stripper fumes. On 3 August 1 993 i explained what the agency had 
unlawfully done to controvert the claim. On 1 5 January 1 994, OWCP issued the final 
denial ignoring the unethical actions of Colleen Dougan and her neglect to protect me 
from further life threatening exposure to chemicals. 

Naval Hospital Bremerton wanted the U.S. Department of Labor to believe that 
the sexual harassment I suffered at work was not work related in order to controvert my 
claim from 1992 #A14-275656 . The contact I had with Thomas Mason was on hospital 
grounds. It is outrageous a known a sexual predator and person with a history of 
strangling people would be allowed to work independently in a public hospital. Lisa Batt, 
the EEO Counselor at Naval Hospital in 1992, wrote a report claiming that I had met 
Thomas Mason at the church I attend. This false story continued to be reported by the 
Navy until Thomas Mason himself verified in the Summer of 1994 during the preparation 
for the EEOC Hearing that he met me at the Naval Hospital in November of 1 99 1 . He 
also said that his contact with me was on the hospital grounds, not in the civilian 
community as the Navy had claimed. Judge Carroll at the September 1994 EEOC 
Hearing ruled that the sexual harassment was work related as it did acquire during 
working hours at my work sites and that Thomas Mason was legally recognized as 
my co>worker. (see Q6) 

Captain Bajuk, a Navy JAG Officer was assigned by RADM Riddell (see 01 - 
Oil) conduct an investigation of sexual harassment at the Hospital. The investigation 
started on the 15th of July 1992 concluded on September 10th 1992. On the 14th of July, 
CDR S D Rogers was posted on the doors of the hospital the announcement of the 
investigauon. Ms. Dougan was having frequent meetings with Captain McKee (the officer 
being investigated) during July of 1992 concerning what to do with me She admitted this 
to Andy Anderson, the Vice President of the Union when he reported to her that I needed 
medical attention after one of the sexual assaults. Ms. Dougan aggressively attempted to 
interfere with the Captain Bajuk Investigation of the sexual harassment problem by 
physically blocking me from viewing the announcement. When I could not read the phone 
number from the announcement to call for an interview in the investigation, 1 called the 
Commanding Officer’s office and got the information from his secretary. Ms. Dougan 
than tried to prevent me from receiving the messages of my interview appointment with 
Captain Bajuk 
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Colleen Dougan prepared three Records of Counseling that week, (see N1 - N6 
and Qn for the history sunounding the retaliatory punishment) She planned to give two 
of them to me before I had a chance to be interviewed by Captain Bajuk. Tlie first was for 
talking to the Federal Women's Program Manager about the sexual harassment problem 
even though official policy of the Federal Women's Program is to help victims of sexual 
harassment. The second one was for using the phone for private business. ( the private 
business was calling the investigation team to set up an interview) On the Record of 
Counseling I was criticized for being gone attending the interview when Ms. Dougan 
wanted to issue the reprimands. Dougan wanted to intimidate me with more bogus 
discipline. The third was for seeking medical treatment at Group Health. 

After my injury from the sexual assault in July of 1992. 1 was refused 
treatment at the Bangor Medical Clinic, (see 02) When I had worked seven hours 
bleeding and in pain, 1 was punished for seeking medical treatment outside of work. Mr. 
Anderson had notified my supervisor, Colleen Dougan, that I had leA for a medical 
emergency. Andy Anderson, the Union Vice President, had seen me doubled over in pain 
and white as a ghost at the Bangor Medical Clime When my health care providers wrote 
letters so I could get off work to recuperate, Dougan called Janet Spencer, my private 
counselor, tried tc convince her to change assessment of my condition. Janet Spencer 
verified this fact in her letter written on 1 1 February 1998 (see 16) and testified to it at the 
22 August 1995 EEOC hearing, (see 17) When I returned to work, Dougan gave me 
three written reprimands as a welcome back. This is how Naval Hospital Bremerton 
retaliated against me for testifying against the Commanding Officer Captain McKee, (for 
more information on the Records of Counseling, see EEOC documents Q7 and Q13 and 
DIO) 

The Captain Bajuk Investigation report found that sexual harassment did occur at 
the hospital and that there was a general lack of military discipline. As you can see fi-om 
the Naw News Release dated September 10, 1992, (see 03) the Commanding Officer, 
Captain McKee was relieved of command. The general attitude of the hospital staff was 
sympathetic to the Commanding Officer. This was right in the middle of the Tailhook 
Scandal and there were a number of people angry at me for hurting a member of the 
“good old boys' club”. As you can imagine. Naval Hospital was in the news from mid- 
July until mid-September 1992. I was viewed as the enemy. 

I requested a copy of the Bajuk report under the Freedom of Information Act. 

(see 04 - 06) I eventually received a censored copy plus the documents involving my 
testimony, (see 07) I was shocked to find that Lisa Batt and others in Management had 
renamed the gym where I met Thomas Mason and declared it off the hospital grounds in 
attempt to sabotage my OWCP claim. I wrote a letter to RADM Riddell in an effort to 
get the situation corrected, (see 09 - Oil) I have included a map of the hospital grounds 
as they were in 1992 and have marked the key locations that have to do with my 1992 
work related injury, (see 08) Even though the error was obvious, it was never corrected. 

I had been away from work the 1 6th of July until the 1 0th of August which 
included two weeks sick leave and some vacation time. As soon as I was out of Kitsap 
County my medical problems subsided. When I returned to work on the 10th of August, I 
took sexual harassment class from Lisa Batt. The very next day the phone calls continued. 
I contacted Master Chief Johnson, who is in charge of security. She tried to get Naval 
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Investigative Services to tap my phone, but Special Agent Mark E. Fedorko from Naval 
Investigative Sen/ices refused. The calls continued until Mid-October of 1992 when Tom 
Mason was discharged and moved out of the area. 

1 liad a history of getting Outstanding on my evaluations. For the next four years 
until Colleen Dougan resigned 1 was rated only Fully Successful. 

On 17 December 1992, the Seattle Office of OWCP wrote at letter asking for 
more information concerning my injury claim #A14-27S656. The hospital also received a 
letter requesting more information. Colleen Dougan called me at home during my 
Christmas break and told me that I was not allowed to talk to any of the witnesses for my 
OWCP claim, that Lt. Bolaney, the JAG Officer was supposed to do that. I thought that it 
was not correct to restrict me from talking to people with whom 1 worked. 1 called the 
Seattle Office of OWCP and asked them if I could be prohibited from talking to 
witnesses. They wrote me a letter on 12 January of 1993 stating that I could gather 
statements on my own time, (see D5 - D7) 1 answered the information request letter on 
5 February 1993 and sent support statements of evidence that contact with Mason was 
work related. Many of them were stamped as received on 12 Feb. 1993 by OWCP and 
included documents A7, B4, B5, B8, and DIO. In my letter I requested a copy of my 
OWCP file, (see D9) A7 was a letter written by Bishop KJemm confirming to OWCP 
that 1 did not meet Thomas Mason at church because Thomas was not attending. 

In an effort to controvert my OWCP claim, Colleen Dougan wrote a letter trying 
to prove my injury was not work related and claimed it did not happen at the Naval 
Hospital. She supported the notion that it was a private relationship originating at church. 
She refuted the idea that I was getting calls or contact from Masons at work. I received 
the letter just as the deadline to introduce additional supportive statements was ending. 1 
was upset by the false statements written by Dougan and spoke with Doug Campbell 
about it briefly during February 16th, 1993. D13 documents that I was granted an 
extension on 16 February to end on March 8, 1993. Steve, my husband, and I wrote 
statements concerning Dougan’ s remarks on the 1 5 February and mailed them that week. 
Richard Sleeper, CEAP counselor, wrote a letter confirming that the Record of 
Counseling on 1 7 June 1992 was based on false information and Dougan knew it. But 
before OWCP could review Richard’s letter, they denied my claim on 4 March 1993 
before the extension date. (seeD15) And they failed to provide me with a copy of my 
case file as requested in writing and by phone. 

On 21 March 1993 Andy Anderson from the Union writes a letter in support of my 
injury. 1 request in writing a OWCP hearing and named Andy Anderson as my 
representative, (see D16, D17, D18) The Human Resources Office at Bangor is informed 
that Andy Anderson would be my representative at the OWCP hearing, (see DI 9) 
Documents concerning my OWCP case are sent to Mr. Anderson from OWCP proving 
they were aware he represented me. (see 26 March 1993 document D20) I had continued 
difficulties getting a copy of my case file from OWCP and wrote two letters, one on 2 
April 1993 and another on 23 June 1993. (see D21 and D22) 

Around Christmas of 1993 the notice of the OWCP hearing arrived to both Andy 
Anderson and myself He informed this supervisor, Lt. Sims right away of his legal 
responsibilities to attend the hearing. Andy and Lt. Sims both are aware that Andy was 
assigned to teach a class that day. Two other employees including Lt. Sims are qualified 
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to teach the class. Lt. Sims delayed answering Andy’s repeated requests. Just a few days 
before the hearing Andy Anderson submitted a leave slip. t,t Sims oommclcat^d 
repeatedly witli Human Resources Office at Bangor Subase. Right after a phone call from 
HRO, Lt. Sims disapproved the leave slip for the hearing. Sec in the Transcript for the 12 
January 1994 OWCP Hearing (D23) that Andy was not in attendance at the hearing. 

When I arrived, the OWCP Hearing Representative asked me where my personal Union 
representative was. When I told him that the agency had denied him leave to come to the 
hearing, the Hearing Recorder, Edward Milter, told me that it was against the law. Mr. 
Miller is willing to confirm this fact and his address and phone number on the document 
list under D23. This denial of representation had an adverse impact on my hearing 
because my Union Representative was not there to confirm and support my case. 

This was a continued pattern in my regular Union and EEO activities, (see LI to 
L] 8) If being denied a representative at the OWCP hearing wasn’t bad enough, Colleen 
Dougan obstructed giving me time to prepare for my EEOC hearing in the Summer of 
1 995. When Andy Anderson, also my representative for the EEOC hearing, was about to 
be restricted from attending the prehearing telephone conference with Judge Carroll, I 
called the Judge. He did not believe the agency would do such a thing and decided for 
that reason that I was not credible, which lead to a denial of my EEOC case (R3). In 1 992 
I did not have E-mail, but in 1995 1 did. Documents L7 to L13 prove the obstruction, 
time, date, and who is guilty of obstruction of my legal rights. Specially note LI 1 and 
L17. Andy Anderson had his personnel file cleaned out after Lt. Sims was transferred and 
found direct E-mail between Ms. Dougan and Lt. Sims plotting to limit my time with 
Andy Anderson for preparation of my EEOC hearing. 

On 23 March 1994 the Decision of the Hearing Representative denied my claim 
because the agency had supported Colleen Dougan’s abusive actions. One of the Records 
of Counseling and refusal to let me call the Union on government phones was ruled "*an 
erroneous administrative action”. I asked for reconsideration in writing on the 20th of 
March 1995. Another denial of my claim was written on 5 April 1995 as OWCP 
considered my evidence **iepstitk>us and irrelevant”. I appealed on 27 June 1995 and 
received a notice of appeal on 1 5 July 1995. On 12 Octo^ 1995 a notice of intent to 
issue final decision was written by OWCP. It was not until 24 June 1998, three years 
after my appeal and six years after filing my injury claim case # A14-27S656 that the final 
decision and order was issued, (see D3 1) Michael J. Walsh, Michael E. Groom, and A. 
Peter Kanjorski ruled that none of my evidence was “sufficient to warrant merit review of 
the Office’s decisions”. 

After going through the full process of an OWCP injury claim with the U.S. 
Department of Labor, I find the following to be true: As the law is written, it appears fair 
and just for all concerned. But as OWCP implements and executes the law, it is overly 
cumbersome, legalistic, and overwhelming. The U.S. Department of Labor unfairly acts 
as an arm of the agency. 

My last OWCP claim # A 14-307645 involves a case which should be cut and dry 
because there have been two official investigations concerning my injury on 23 June 1995. 
The Navy investigation was conducted by Lt. Fraruce after a Congressional inquiry 
resulted from my husband’s letter to Captain Johnson, the Commanding Officer of Naval 
Hospital in 1995. My husband wanted to know why I had been abused so badly at work 
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Colleen Dougan (my supervisor), Roger Meester (Head of Food Service at the 
time), and Doug Campbell (EBO Counselor) had been over heard in the galley plotting 
retaliation against me because of my v/histleblowing activities. 1 had exposed that Colleen 
Dougan was working an outside job on government time (JIO, J1 1, J12, J13), Roger 
Meester was falsifying information on an employee in retaliation and processing his 
termination (J17), Doug Campbell had tried to obstruct my EEO activities and rights and I 
had testified in an official investigation against him. (J15, J18, J19, J20) Colleen had been 
asked by her supervisor, CDR Gibson, if she was working an outside job and she denied it. 
In an attempt to restrict me from gathering more evidence about her other job, Dougan 
wrote an E-mail restricting me from answering the phone. She also ordered my phone 
calls not to be transferred to my in-house phone. This action resulted in two of my 
patients being unable to reach me during emergency situations. One was having a stroke 
and the other was a new' diabetic with her first insulin reaction. When I questioned the 
phone policy, Dougan and Meester used it as an opportunity for retaliation. They 
conducted an abusive meeting in a small room with four hostile people verbally abusing 
me and physically intimidating me non-stop for close to two hours. Just as they called me 
into the room, Doug Campbell left the area. Loren Jones told me at the time that the five 
of them had been talking about me. (Dougan, Meester, Campbell, Charlene Terry the 
secretary, and Jones) 

Because the agency was not penalized for their support of Colleen Dougan's 
discriminatory actions, she continued in her abusive retaliation until Passover Day of 1996 
when Colleen Dougan resigned. Her outrageous actions finally caught up to her and the 
agency. The Office of Special Counsel came to Naval Hospital Bremerton on three 
separate visits and found evidence of Whistle Blower Violations by Colleen Dougan, 
Roger Meester, Charlene Terry (the secretary who testified against me), CDR Gibson 
(Dougan's supervisor who failed to correct her actions) and the Commanding Officer, 
Captain Johnson, who was well aware of Dougan's actions. Both Union Steward Andy 
Anderson and myself had filed reports since the CO's arrival. He had also seen the 
investigative report completed by Lt. Franzc in 1996. .\n OSC settlement provided some 
restitution for the retaliation suffered by me in 1995 and 1996. This resulted from the 
OSC investigation pertaining to retaliation regarding use of phones, abusive meetings, 
abusive treatment, unfair disciplinary actions, unequal opportunity for training, supplies 
and equipment. Colleen Dougan's explanations were proven false. Dougan was found to 
have been working an outside job on government time. Her schedule for the outside job 
was sometimes relayed by message on the office phone. Charlene Terry later resigned in 
June 1996 after she failed to stop harassing me and was found to have covered for 
Dougan's illegal actions. My patients verified Charlene's abusive and down right mean 
actions. Boih Charlene Terry and Colleen Dougan have given up their civil service 
careers, (see K1 - K23) 

Doug Campbell was no longer our EEO Counselor and Norm Hill, from HRO at 
Bangor Subase, was not allowed to advice the hospital how to treat their employees. I 
remember one afternoon when Ellen Booth and Bob Calvert from the Office of Special 
Counsel needed a document from me. That afternoon they were questioning Norm Hill 
about the advice he provided the CO in managing me and my problems at work. They 
were in a conference room for almost 2 hours Norm Hill had sweat dripping down his 
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neck and he kept tugging at his collar. He had been the master mind behind HRO’s 
support of Colleen Dougan’s abusive retaliation. 1 know that he would have been in 
serious trouble is the OSC case had not settled. But management and HRO said Norm 
and Doug got promoted. If that is true that these men got promoted after all the 
violations of human rights they committed, action needs to be taken to correct rewarding 
them after their mistreatment of Federal Employees at Naval Hospital Bremerton. 

In July of 1995, 1 was diagnosed with Post Traumatic Stress Disorder by a clinical 
psychologist, Steve Savlov Ph. D., at Group Health. I have experienced extreme anxiety 
and depression as well as the inability to sleep due to continuous and frequent nightmares. 
The nightmares in 1995 are all related to hostile scenes of Colleen Dougan abusive 
treatment of me. My nightmares in 1992 to 1994 were of the hostile work place, Thomas 
Mason in the act of strangling me, repeated scenes of the sexual assault and the sexual 
harassment at the Naval Hospital and the parking lot. My GI problem returned with 
sharp pains just as 1 experienced in 1992. My asthma and heart problems again became 
uncontrollable, even with the medications that are usually effective (inhalers and 
verapamil) . The Occupational Health doctor, Michael McManus, MD, at Group Health 
stated after seeing some of my third party documentation firom independent witnesses that 
he believed my work environment was "toxic**. He was concerned for my emotional, 
mental, and physical health if I continued to woric at Naval Hospital Bremerton. He asked 
that reasonable accommodations be made by the hospital for me to work outside the 
Nutrition Department before I could return to work. 

Both CDR Gibson (Colleen Dougan's supervisor) and Colleen Dougan refused to 
provide reasonable accommodations. I was forced out on sick leave and was given leave 
without pay for the hours that I did work related projects after checking in at Naval 
Hospital's Occupational Health Clinic during the time I was waiting for my work area 
assignment . On the 3rd of July after I had reported in a the Naval Hospital's 
Occupational Health Clinic, CDR Gibson had ordered me verbally over the phone to 
report to work on the 6th of July. These practices are against labor laws when I am not 
provided reasonable accommodations for a safe work place and punished for following 
direct orders. 

Dr. McManus allowed me to return to work only 4 to 6 hours per day to minimize 
my exposure to my abusive boss, Colleen Dougan. I had appointments with either Dr. 
Savlov or Dr. McManus every seven to fourteen days. The summary of the treatment they 
give me has been provided to the Office of Workers' Compensation Programs by Group 
Health. 1 was diagnosed with Post-traumatic stress disorder as a direct result of the 
retaliation 1 had suff ered at the hands of her supervisor, Colleen Dougan. This condition 
has physically and mentally impaired me to the point that I was unable to work in the 
Nutrition Department. On page 230 of Judge CarroH’s EEOC bench decision, he ruled 
that 1 had establish that I was a person with a disability based on the expert witness of 
Janet Spencer that 1 do indeed suffer from Post Traumatic Stress Disorder. It was Janet 
Spencer's opinion that the PTSD is a direct result of the abuse I had suffered at work from 
Colleen Dougan. Because I was treated so badly by Ms. Dougan, Janet Spencer (my 
counselor) testified that she did not know if Mason or Dougan contributed to my PTSD 
injury more. Because of the severe and long retaliatory actions of Dougan, she said that 
my injury is much more extensive than it would otherwise have been 
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During 1995 I wrote, “I suffer traumatic stress disorders with nightmares. My war 
zone has been ir. my worlc pl»ce I was attacked with harassing phone calls and stalked by 
a dangerous man who assaulted me. My friend’s cars are tampered with and damaged. 
Andy Anderson's brakes were greased, and other attempts have been made to hurt him. 
Those who try to help me are retaliated against (Andy Anderson and Holly Mattox) and 
those who persecute me are rewarded with money (those at Bangor Medical Clinic who 
obeyed the order from CDR Karlin to not talk to Vicki Gentry and myself received a 
$250 cash award), performance awards (this years Civilian of the Year, Carolyn Eliseuson, 
spied for CDR Karlin who violated my Freedom of Speech), or increased opportunities 
and training (look at the training graph for the Nutrition Department 1991 to 1995). My 
face has been spit upon and doors slammed in my &ce. I have been falsely accused, 
ridiculed, and denied opportunities and training. I have had to bear the costs emotionally, 
mentally, physically, and financially. 1 have suffered obscene abuse and tremendous 
persecution. Only my faith in God gave me the strength to continue”. 

Not all Officers at Naval Hospital ignored the abusive actions of Colleen Dougan. 
Afrer CDR Gibson failed to give me reasonable accommodations after my injury on 23 
June 1995, Captain Jensen replaced him as Director of Ancillary Services. Captain Jensen 
moved me out of the Nutrition Department until alter Dougan resigned. He 
communicated with Lt. Franze and found that 1 really had been abused. He took action to 
stop further abuse including barring Dougan fit)m the hospital grounds after she resigned 
from her job. 

The CO of the hospital thought since Dougan was gone I could be moved back 
into the Nutrition Department. 1 was offer the Department Head position, but turned it 
down because I was ordered by my doctors not the have contact with any of the abusive 
people who injured me at the meeting in June of 1995. That did not stop them from 
assigning Meester to be my boss, (see M9 - Ml 6 and P6) You will clearly see why the 
employees in the kitchen do not want to around Roger Meester. He has been deemed a 
danger to others and locked up involuntarily in a mental institution, (see M16) He has 
continued to retaliate against me causing my last PTSD assessment to be at the severe 
level determined by Steven M. Savlov Ph.D., Clinical Psychologist from Group Health, 
(see H2 - H4) Gabby, the new secretary, said that Meester recently talked about '^taking 
care of the problems in the kitchen” with his gun (see M15). 

My OWCP Case #A 14-307645 is not going any better than the first case. HRO 
delayed it being filed for over 2 months. Dougan controverted it as usual. And when I 
finally got a decision in my favor, the leaders in the U.S. Elepartment of Labor ordered 
Mr. Joseph Perez to rule against me. (see FI 9) 

OUTLINE OF CLAIM # A14-307645 


23 June 1995 
23 June 1995 

6 July 1995 
21 July 1995 


Susan Yake injured by abusive meeting held at Naval Hospital Bremerton 

Susan Yake seen by Group Health and referred to psychologist who 

diagnosis Post-Traumatic Stress Syndrome 

Susan Yake files OWCP claim for injury on 23 June 1995 

Susan Yake finishes written report concerning her injury, HRO refuses 

to process her claim or except her written report 
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1 1 Sep 1995 Seattle office of OWCP orders HRO to process Susan’s claim 
30 April 1996 Susan YaVe's OWCP claim of 23 June 1995 injury is denie»1 and Susan 
requests a hearing 

4 April 1996 During the Office of Special Counsel inv^ti^tion, Colleen Dougan 

resigns from her job when evidwice is uncovered that Dougan was working 
an outside job on government time and acting in retaliation against Susan 
Yake for reporting it to members of Congress and the Senate 
21 April 1997 Susan Yake’s OWCP case is heard in Seattle before Joseph Perez, a 

Hearing Representative from the U.S. Department of L^r, Washington 
DC 

18 April 1997 After seven months of negotiations. Captain James A. Johnson, the 

Commanding Officer of Naval Hospital Bremerton signs a settlement 
agreement with Susan Yake after the OSC reports evidence of Whistle 
Blower Violations linked with the injurious meeting of 23 June 1995, 
meeting which lead to the OWCP claim of Susan Yake. Compensations 
directly related to the injury claim are awarded to Yake, but not allowed to 
be disclosed as a contingency of the agreement 
23 May 1997 Even after the OSC found evidence of reitdiation and illegal behavior of 
management against Susan Yake, the Human Resources Offi<^ at Bangor 
Subase writes a bogus report against Susan Yake's OWCP claim, they 
get Roger Meester to write an affidavit so foil of lies that Joseph Perez 
describes it as "inaccurate and self-serving” 

I June 1997 Susan Yake wrote a respond to HRO’s import against her claim and 
supplies the following supportive documents: 

1 . Evidence and proof Roger Meester's fiimiture was ordered after 
23 June 1995 meeting and was not install until November of 1995 

2. 28 May 1 997 Loren Jones, first-hand witness of abusive meeting 
of 23 June 1995 which verified Susan Yake’s recollection of the 
meeting, He also verified it to the OSC 

3. 2 June 1997 -Andy Anderson, Sus^ Yake’s repiesemalive at 
the OWCP hearing, writes a rdiutta! to HRO’s report against the 
OWCP claim 

4. Documentation from Susan Yake’s Psychologist concerning the 
OWCP claim and request for protection from contact with Roger 
Meester 

5 Proof that Roger Meester is not Department Head of Nutrition 
and Food Service as he falsely claims 

1 9 June 1 997 Ellen Booth from the OSC writes a document to be sent to Joseph Perez at 

the U.S. Dept of Labor in support of Susan Yake’s claim 
29 July 1997 Joseph Perez writes a decision in favor of Susan Yake’s OWCP claim 
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10 Sep 1997 Thomas M. Markey, Director for Federal Employees' Compensation writes 
a memo to Joseph Pe'-ez criliciriug his decisio!i regarding the Yake claim. 
According to Perez, he was asked to rewrite the decision against Susan 
Yake and other claims. He refused. Mr. Perez reported the situation to 
the US. Dept, of Labor Inspector General. See Luckett Case at end of 
documents. 

18 Sep 1997 Joseph Perez was demoted and reassigned by Shelby Hallmark. Susan 
Yake's case was assigned to Mr. Duncan who was to write the claim 
against Yake. This is illegal as he was not at the hearing and cannot 
judge the credibility of Susan Yake. See Luckett Case. 

Oct - Nov 1997 IG investigation is active. IG contacts Eric Earling at Senator Gorton's 
Bellevue Office. 425-451-0234 

1 5 Jan 1998 Senator Slade Gordon gets a *'we did not do anything wrong*' letter from 
OWCP and claims it is perfectly legal to assign a Hearing Representative 
who did not hear Susan Yake’s case to rule on her claim 
4 Feb. 1998 Susan Yake is offered a new OWCP hearing 

3 Mar 1 998 Susan Yake attends new hearing with her representative, Andy Anderson, 
Eric Erling from Senator Gorton’s office attends the hearing 
as of 28 June there is no ruling on the 2nd OWCP hearing on this claim which is past due 

Thank you for holding the hearings concerning the actions of the U.S. Department 
of Labor. I hope that you will receive the co-operation you need to improve the process 
and make it more fair and equitable to ail concerned. 

In the past six years it has felt like it would take an act of Congress to make my life 
normal again. If it is in your power to do so, 1 would greatly appreciate it if you also took 
the following actions to help me find resolution to my problems at Naval Hospital 
Bremerton: 

1 . Obtain an uncensored copy of the Lt. Franze Investigative Report provide 
it to U.S. Department of Labor and the EEOC to be used as evidence in suppon of nty 
cases with those agencies. The request should be directed to: 

T. F. Fredman, Esq. 

Assistant to the General Counsel of the Navy (FOI A) 

221 1 South Clark Place 

Arlington, VA 22244-5103 

The report to be requested concerning the investigation by Lt. Franze is titled: 

NUTRITION - CASE NUMBER 01-95 and has 24 pages plus enclosures 1 through 65 
The FIRST ENDORSEMENT is dated 05 February 1996 and final report is dated 8 Jul 96 
The report is identified by the numbers: 5830 Ser. 00A14/O19O1 and is signed by J.A. 
JOHNSON, the Commanding Officer of Naval Hospital Bremerton 

2. Seek disciplinary action for government ethics violations for Roger 
Meester (Naval Hospital Bremerton, Norm Hill and his HRO workers who wrote the 
reports against my claims after the OSC investigation settlement agreement was signed 
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Ask that strong action be taken to clean up the Human Resources Office at Bangor Subase 
•!! Siiverdals, Washington. 

3. Request a copy of the report written by Ellen Booth from OSC which was 
sent to the U S. Department of Labor and furnish it to EEOC to be included as evidence in 
both my cases. Ellen Booth, the Investigator from the Office of Special Counsel, can be 
reached at (510) 637-3460. Senior Attorney, Bruce Fong, can be reached at the same 
number. 

5. In Judge James Carroll's EEOC decision (R3), he admits that the reason 
that he did not rule in my favor was that he did not believe me when 1 told him that I had 
been denied representation at a hearing in the past because the Navy had not allowed 
Andy Anderson to go to my OWCP hearing. 1 claimed that I was having a similar problem 
with the EEOC hearing. You have in the case file evidence that this was in fact true as 
documented by Andy Anderson. Further evidence of this fact can be verified by Edward 
Miller, the court recorder for the OWCP hearings held in Seattle, Washington. He told 
me at my first OWCP hearing that denial of representation at an OWCP hearing was 
against the law when I showed up alone for my hearing. Please take action to correct 
Judge Carroll’s misconceived decision. 

4. Encourage the EEOC and the U S. Department of Labor to settle my 
claims and cases as soon as possible considering the new evidence that supports the fact of 
my allegations against the Navy. 

5. I want the Naval Hospital to furnish me with furniture in my office that 
matches and functions normally. I was given the leftover and discarded furniture that 
other departments did not want anymore when I moved offices. The broken furniture in 
my office has put me at risk of injury when it breaks off the wall and the old chairs are 
very bad for my back. 

Thank You Again 


Truthfully, 





Li 


(Of' ^-^c 
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OUTLINE OF THE REPORT FOR THE 
SUBCOMMITTEE ON 

GOVERNMENT MANAGEMENT, INFORMATION, 

AND TECHNOLOGY 

PROOF OF EEO VIOLATIONS 

A. Evidence of Violations of Freedom of Religion 

1 . Outline of documents sent to Susan Yake's Senators and Congressman 
asking for corrective action to be taken - see action requests 

2. Evidence of religious discrimination > on page 260 of the EEOC case 

file is a report written by Lisa Batt, the EEO Counselor who criticizes 
Susan Yake in writing for not changing her church activities 
2d. Show Lt. Baloney, the Naval Hospital JAG officer's hand written 

assessment of Susan Yake's sexual harassment problem with Mason, 

a. he assumed that Susan Yake had an affair with her stalker, 

b. he judged her as being mentally insane, "at least 2 nuts" 

c. he comes right out and judges religious involvement when it was work 
related as later testified by Mason, himself at the EEOC hearing 

2e. Documents Thomas Mason's personality disorder as intermittent 

explosive disorder, in other words dangerous, possible criminal violations 
of sexual assault, even though he was dangerous and had been accused 
of sexual assault. Mason was released to be on liberty enabling him to 
stalk his victims 24 hours a day 

2f U S. Naval Investigative Service Report falsely claiming relationship with 
Mason developed at church - also shows that NIS failed in a simple 
investigation to uncover a pattern of assaults committed by Thomas 
Mason even though they were given names of other victims. Mason 
had a criminal record with long history of assaults, convictions, and 
mental illness diagnosis associated with violent behavior 

3. Letter written by Keith A. Hawkes who had an affair with Lisa Batt, 
the EEO Counselor, when she was his supervisor. Documents that Lisa 
attempted to promote Hawkes, when one the Lisa's subordinates 
discovered the planned illegal promotion, she threaten to file an EEO 
complaint against Lisa in 1990 because of her illegal and immoral activities 
The letter confirms that Lisa Batt was excommunicated from the 
Mormon Church which is the church that Susan Yake belongs to 

4. 23 January 1 995 letter written by Andy Anderson documenting how and 
why Lisa Batt was an unfit EEO Counselor and peijury conunitted by 
Colleen Dougan - This one is a real eye opener 

5. EEOC Appeal list that has the name of the attorney who can verify that 
Lisa Batt was excommunicated from the Mormon church for immoral 
sexual activity with young men her daughter's age 

Dale A. Magneson (360) 698-1688 
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6. Letter from church leaders of the Church of Jesus Christ of Latter Day 
Saints (Mormon) verifying that Susan Yake did not met and/or associate 
with Tom Mason at church and siting actions taken to assure Susan's 
safety at church after the restraining order in March of 1992 

7. 14 January 1993 letter from Bishop Klemm confirming to OWCP that 
Susan did not meet Thomas Mason at church because he seldom attended 

B. Witness Statements in Evidence of Sexual Harassment 

1 . Iris Kellum Declaration for EEOC hearing verifies Thomas Mason was 
in Susan Yake's work site unescorted after the restraining order, also 
confirms hostile work environment with associated with EEO case 
and retaliation activities by Colleen Dougan and Charlene Terry 

2. Another statement by Iris Kellum dated 9 Nov 1 994 

3. 2 March 1993 written statement from Kim Hopper who confirms Thomas 
Mason harassed Susan Yake during work hours, Kim herself was also 
harassed by him, that Kim witnessed him grabbing Susan's breasts with 
both of his hands at the gym on hospital grounds, when she told the JAG 
Officer, Lt. Bolaney, about the incident, Lt. Bolaney refused to take a 
statement. Receiv^ by OWCP on 9 Mar 1993 

4. 19 January 1993 letter from Teddi H. Cruise confirming Thomas Mason 
harassing and stalking Susan Yake at work in the WIC clinic during 
working hours - received by OWCP on 12 Feb 1993 

5. 29 January 1993 note from Lyrm Stough confirming Thomas Mason's 
visits to Susan Yake at the WIC clinic on 21 February 1992 

6. 9 March 1993 Niki Craine's account of the Mason's repeated visits to 
the WIC clinic during and after working hours 

7. 30 Dec 1993 Letter from Lisa Mapes outlining some of the harassments, 
assaults, and retaliation she and her family suffered from the Masons, 
Tells of how she learned about Thomas Mason's involvement with 
Susan Yake and fear and concern for all the women this man and his 
wife have victimized - confirms Mason making odd phone calls 

8. 11 January 1993 written statement by John Vaughan who worked at 
the Naval Hospital gym where Thomas Mason first approach Susan 
Yake, John relays an incident where Julie Mason called Susan Yake 
at the gym, Susan would not talk to Julie, Julie left a message "sexual 
predator does not exist, both Carmen and Lisa lied. When confronted 
could not deny it" 

9. 12 Jan 1993 statement from the Command Master Chief, Inboden 

10 5 November 1994 statement from Glenda Baily outlimng how she 

was sexually harassed by Thomas Mason and also received hang 
up calls, told how Colleen Dougan blamed Susan Yake for Mason's 
actions and others called Susan the "nut in Nutrition" after she reported 
the sexual harassment, when Glenda reported the hang-up calls she was 
receiving from Mason to the Navy, the chief said, "Isn't this a Mormon 
thing" 
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C. Evidence of Retaliation 

1 . 26 June 1995 statement from William and Kathy Uzonyi, patients from 
Naval Hospital Bremerton, concerned about hov/ Susan Yake was treated 
in Nutrition Department 

2. $ December 1993 statement from Dutch and Marilyn Ford that Colleen 
Dougan tried to get them to find fault with the care Susan Yake had given 
them on 3 May 1993 (the day the EEO case went formal) 

3. 7 June 1995 - Vincent Eldridge statement for EEOC hearing 

4. 6 June 1995 - Loren Jones statement confirming false claims 
that Susan Yake tardy by Colleen Dougan when it was not true 

5. 3 August 1995 statement by Loren Jones outlining examples of how 
management has treated Susan Yake different than other employees 
and to bargain in good faith by breaking agreements with the union 

6. Milton Bates statement of how Charlene Terry interfered with Susan 
Yake's job duties and behaved rudely (she later lied about the incident) 

7. 9 June 1 995 Kelly Shine's account of the hostile work environment 
He is mentioned in Iris Kellum's declaration (Bl and B2) 

8. 25 January 1995 statement by Monica Law verifying that she had been 
assigned to spy on Susan Yake by Colleen Dougan - that she was told 
she no longer had to do so because Charlene Terry had been assigned 

9. 5 June 1995 declaration from Bill Washburn, a union Steward who 
experienced the extremely 2 hostile meetings with Dougan abusing 
Susan Yake - He testified under oath of that fact at the 1995 EEOC 
hearing 

10. 28 June 95 Tcr-Lue Dolyniuk account of hostile work environment and 
angry behavior of Colleen Dougan 

1 1 . EEO Complaint of 14 September 1994 includes examples of Colleen 
Dougan's interference with official EEO meetings and hearing and 
illegal letter of reprimand - Colleen Dougan's interference with EEOC 
telephone conference mentioned 

12. 20 Nov 1994 EEO complaint #6 on retaliation for EEO activities 

13. 13 November 1 994 notice to EEO Program Manager of EEO complaint 

14. 28 November 1994 EEO complaint that was never investigated by the 
agency 

15. 11 March 1 995 report to the EEOC which resulted in the Office of Special 
Counsel Investigation 
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U S. DEPARTMENT OF LABOR WORKERS* COMPENSATION CASES 
D. OWCP Case #A14-275656 of 17 April 1992 

1 . Restraining order against Thomas and Julie Mason dated 4 March 1992 
Received by OWCP 12 Feb 1993 

2. Compensation Claim for injury of 1 7 April 1992 for sexual harassment 
filed 22 July 1992 received 24 July 1992 at OWCP 

3. Documentation for injury claim written by Susan Yake in July 1992 

4. Copies of OWCP injury cards with case numbers for 2 cases; 

Case 14-275656 of 17 July 1992 mailed 3 Aug 1992 
Case 14-307645 of 23 June 1995 mailed 11 Sep 1995 

5. 17 Dec 1992 letter from OWCP asking for more infonnation 
Colleen Dougan called Susan Yake at home during her Christmas 
break and told her that Susan was not allowed to talk to any of her 
witnesses, that the JAG Officer, Lt. Bolaney would be gathering all 
the information for the claim 

6. Note from OWCP file verifying Lt. Bolaney involvement in OWCP 
claim (highly unusual for a JAG to work against an injury claim) 

Dated 23 Dec 1992 

7. 12 Jan 1993 follow up letter from Seattle office of OWCP to Susan Yake 
in response to phone call in which Susan asked about prohibiting her from 
talking to witnesses 

8. 1 9 Jan 1993 letter written by Colleen Dougan in an effort to controvert 
Susan Yake's OWCP claim, contains many inaccurate statements 

9. 5 Feb 1993 letter written by Susan Yake in answer to OWCP letter of 

17 Dec 1992 - stamped received 28 June 1993 but mailed vrith documents 
sent before 12 Feb 93 - last line requests a copy of OWCP file 
Clearly documents that contact with Mason was work related 

10. 7 Feb 1993 letter from Andy Anderson from the Union in support of claim 
received by OWCP 12 Feb 1993 - documents hostility by Colleen 
Dougan and Navy's actions to cover up sexual harassment 

11. 15 Feb 1993 letter from Steven Yake to OWCP concerning false 
statements in Colleen Dougan's letter of 19 Jan 1993 (D8) 

12. 15 Feb 1993 letter from Susan Yake to OWCP concerning false 
statements in Colleen Dougan's letter of 19 Jan 1993 (D8) 

Letters stamped received 28 June 1993 

13 . Documentation of how and when Susan Yake asked for an extention 
on sending additional infonnation on claim - Niki Craine from 
Seattle Office of OWCP granted extention on 16 Feb 1993 

Denial of Claim was issued on 4 March, 4 days prior to extention date 

14. 26 Feb 1993 hand written letter from Richard Steeper confirming 
Colleen Dougan's record of counseling dated 17 June 92 that Susan 
Yake was gone from work without permission was false + copy of 
record of counseling dated 17 June 92 (see D24 for ruling on this action) 

15. 4 March 1993 Decision on OWCP claim received 9 March 1993 (see D13) 
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16. 21 March 1993 letter from Andy Anderson of the Union disagreeing with 
4 March 1993 Decision on OWCP claim (see details) 

1 7. 22 March 1993 Request for an OWCP hearing and naming of Andy 
Anderson as Susan Yake's representative 

] 8. Designation of Representative signed by Susan Yake on 22 March 1993 
and receive by OWCP on 3 1 March 1993 

1 9. Documentation from Karen Sprinkle who worked at HRO Bangor with 
OWCP claims, dated 31 March 1993 and 1 April 1993 - proves agency 
was informed that Andy Anderson would be Susan Yake's representative 
at the OWCP hearing, also outlines problems of OWCP not returning 
phone calls or answering written requests - Andy Anderson wants you 
to know that he told his supervisor, Lt Sims 2 to 3 weeks before the 
hearing that he was representative and had legal responsibilities to 
attend the hearing, Andy Anderson and Lt Sims were aware that 
Andy was assigned to teach a class that day, Lt Sims refused to 
answer Andy's request even though two others were qualified to 
teach the class (including Lt Sims), Lt Sims had been talking to 
HRO at Bangor just before she refused to approve the leave slips 
for the hearing that Andy Anderson had turned in several weeks 
before the hearing date 

20. 26 Mar 1993 notice that OWCP case file was sent to Washington DC, 

Note copy was sent to Andy Anderson 

21. 2 April 1 993 letter from Susan Yake requesting copy of case file, 
also notifying OWCP that Andy Anderson was Susan's representative. 
Stamped received 7 April 1993 

22. 23 June 1993 letter requesting copy of case file from Washington DC 
and outline of difficulties in getting requests answered. 

Stamped received 28 June 1993 

23. Transcript of OWCT hearing held on 12 Jan 1994 and proof Andy 
Anderson was not able to attend hearing, Edward Millo* who was 

the court recorder at all 3 of my OWCP hearings told Susan that day that 
denial of represoitation was against the law, Andy Anderson told the 
management of the hospital the same thing and they did not think it was 
a problem, Edward Miller can be reached at 1-253-845-1636 
His address is 1112 6th AveS.W. Puyalhip, WA 98371 

24. 23 March 1994 Dedsion of Hearing Representative ruling against Susan 
Yake mainly because the agency had supported Colleen Dougan's abusive 
actions - did recognize that 17 June 1992 personnel action for seeing 
Richard Sleeper as directed by Colleen Dougan was in error and that 
Dougan's directive to in 1 5 July 1992 for Susan to have to use pay phone 
to call the union was "an erroneous administrative action" 

This ruling did not stop the agency from using the 1 7 June 1992 personnel 
action against Susan Yake repeatedly in legal actions for the next 4 years 

25. 28 Oct 1994 Memo from HRO to Susan Yake 

26. 20 Mar 1995 reconsideration of decision letter from Susan Yake to OWCP 
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27. 5 April 1995 answer to reconsideration letter (D26) denial of claim 

28. 27 June 1995 letter of appeal of (D27) from Susan Yake 

29. 1 5 July 1 995 notice of appeal of claims being processed 

30. 12 October 1995 notice of intent to issue final decision 

31. 24 June 1998 U.S Dept, of Labor Final Decision DENIAL 
received 27 June 1998 

E. OWCP Case #A 14-284449 of 24 March 1993 

1 . 1 Feb 1991 Memo from Colleen Dougan proving evaluation of air quality 
in Nutrition Clinic, 2 Feb 1991 notice that air quality tests completed which 
lead to conclusion that air circulation was poor, 4 Feb 91 memo from 
Susan Yake documenting allergy problems at work and Dougan being 
upset about inquiries to obtain material safety data sheets as requested 

by Yake's Allergist at Group Health 

2. Injury claim for exposure to floor cleaners and floor strippers on 24 
March 1993 - injury occurred just one hour after Colleen Dougan 
criticized Susan Yake for being too sensitive about Dougan's 
comparison of Joseph Smith to David Koresh - Dougan refused to let 
Susan Yake file injury claim because Dougan said that it was a" 
personal health problem** - Union took action to get agency to allow 
filing of claim - Dougan controverted the claim for not being reported 
within 30 days when it was her actions that prevented the claim to be 
filed - file date 16 June 1993 

3. Emergency report from 24 March 1993 of injury 

4. 24 May 93 Unfair Labor Practice filed in order to be able to file injury 
claim - agency settled by letting claim be filed, but immediately supported 
controversion of the claim 

5. 6 July 1993 denial of injury claim 

6. 3 Aug 1993 letter to OWCP by Susan Yake explaining injury claim 

7. 3 Dec 1993 Memo from safety manager verifying Susan Yake had 
requested MSDS of chemicals used to clean floors 

8. Part of the Material Safety Data Sheets 

9. 12 Jan 1994 Safety Minutes where Bill Washburn voiced concern 
over safety issues of floor strippers being used during working hours 

10 &1 1 15 Jan 1994 denial of claim 

12. 4 Feb 1994 letter from Group Health Allergist voicing concerns about 
Naval Hospital's lack of concern over safety issue involving chemical 
fumes, Additional documentation of Susan Yake's reactive airway disease 

1 3 . EEO Issues of 1 994 listing controverted OWCP claim as one of issues and 
sighting how other employee with exact same injury was supported in her 
claim (Gwen Jennings, nurse on 5th floor of hospital) 
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F. OWCP Case #A14-307645 of 23 June 1995 

! . OWCP claim for injury on 23 June 1995, written 5 July, filed 6 July 

Signed by supervisor, Colleen Dougan on 7 July 1995 
Received by Human Resources Office 12 July 1995 
13 July 1995 Dougan writes memo for Yake to turn documentation in to 
her 

2a. 14 July 1995 answer to Dougan's request to have documentation given 

directly to her > Susan Yake under direct order from her doctors to not 
have contact with Dougan (see H2) Agrees to have documents sent to 
HRO - on 21 July 1995 gives a copy of the documentation to Group 
Health and hand carries the documents to HRO at Bangor - HRO refuses 
documents and insists Susan Yake give them directly to Colleen Dougan 
against doctor's orders • HRO refuses to process claim - Susan Yake calls 
Seattle office of OWCP around the I Ith of Sep 1995 and informs them of 
the problem - OWCP calls HRO and tells them that the U.S. Dept, of 
Labor will take action against the agency if they do not file the claim within 
the week - Susan Yake gets card with claim number in the mail on 18th 
Sep 1995 

2b. Cover page of OWCP documents delivered to Commanding Officer's 
office on 26 Sep 1995 as marked in right hand comer - Yake asked that 
her copy be signed as delivered 

3. Susan Yake's written report of 23 June 1995 injury without support 
documents 

4. Listing of Support documents sent with F3 to OWCP and agency 

5. 24 January 1996 letter from OWCP requesting further documents from 
Susan Yake and Naval Hospital Bremerton 

6. 19 Feb 1996 - Susan Yake’s answers to 24 January 1996 inquiry letter from 
OWCP 

7. 30 April 1996 letter from OWCP disallowing claim 

8. 27 May 1996 - Susan Yake's written request for oral hearing 

9. 1 1 June 1996 - Robert Barnes letter aclmowledging request for hearing 

10. 1 1 March 1997 notice from OWCP of hearing for 21 April 1997 

11. 3 April 1997 letter outlining witnesses for hearing from Susan Yake to 
OWCP - requests Lt. Franze report and OSC report be subpoenaed as 
evidence for the hearing 

12. 7 May 1997 letter fi-om Joseph Perez granting extention to agency for 
submission of agency comments concerning the hearing transcripts 

13. 13 May 1997 letter of correction of transcripts of hearing written by 
Susan Yake and sent to Joseph Perez 

14. 13 May 1997 letter from Dr. Savlov outlining how work related stress 
and continued hearings have affected Susan Yake's health and life 

15. 14 May 1997 letter to Joseph Perez from Susan Yake sent with documents 
requested at the hearing 

16. 19 May 1 997 letter from Joseph Perez requesting information from OSC 
concerning Susan Yake's whistleblowing case settlement 
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1 7. 23 May 1997 bogus agency comments concerning the hearing transcripts. 
As to the whistleblowing settlement being in Susan Yake's favor, see for 
yourself by looking at the actual settlement (K21) What did the agency 
receive compared to Susan Yake? 

Roger Meesteris sworn affidavit was so full of false statements that 
Joseph Perez stated in his decision that Meester's statement was 
“self-serving and less than accurate" (see FI9 pages 3 & 4) 

On page 5 the agency quotes Judge CaiToll's statement about Susan 
Yake's credibility - The Judge erred in that he did not believe that 
the agency had truly denied Susan Yake representation at an ofTicial 
hearing. You have the proof that Susan Yake was denied 
representation at her first OWCP hearing (see L 17 and D 23) Judge 
Carroll failed to ask Andy Anderson if Susan Yake's claims were true. 
Judge Carroll was prejudice against Susan Yake before the EEOC 
hearing in 1995 because he failed to recognize a real concern for 
violation of legal rights express in a phone call with Susan Yake 
concerning the pre-hearing telephone conference. 

1 8. 1 June 1997 Susan Yake's and Andy Anderson's rebuttal and supportive 
documents of the bogus agency comments concerning the hearing 
transcripts READ THESE DOCUMENTS THAT EXPOSE 

THE PATTERN OF LIES THE AGENCY TELLS CONCERNING 
THIS CLAIM AND EEOC ISSUES AS WELL 
Loren Jones letter was left out of report as Susan Yake could not find 
it - U.S. Dept, of Labor had it in the case file as documented by Joseph 
Perez in his decision of July 1997 (see F 19 pages 4, 5, and 6) 

19. 29 July 1997 decision in favor of Susan Yake's OWCP claim written 
by Joseph Perez with valid reasons why, 10 Sep 1997 internal memo 
dated 10 Sep 1997 from Thomas M. Markey to Joseph Perez 
criticizing the decision on Susan Yake's OWCP case, A copy of the 
Luckett case which puts the assignment of another hearing 
representative to rule on an OWCP case when the hearing 
representative did not hear the case or testimony is in legal question 

20. 1 5 Jan 1 998 letter from OWCP to Senator Slade Gorton concerning the 
Senator's inquiry of the U.S. Dept, of Labor's handling of Mitch 
Anderson's and Susan Yake's OWCP cases, the letter acknowledges that 
the agency does resign other hearing examiners to issue decisions based 
on the record only - argues that it is not illegal 

21. 4 Feb 1 998 letter to Susan Yake from OWCP offering new hearing, 

Susan Yake called OWCP and spoke with Mr. Barnes who promised 
to expedite the decision of the case due to the fact of the delay and 
apologized for taking so long in the process 

22. 1 1 Feb 1998 notice of OWCP hearing for 3 March 1998 

23. 21 Mar 1998 correction letter for OWCP hearing transcripts 
NO DECISION AS OF 27 JUNE 1998 
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MEDICAL RECORDS 

G. Medical Records from Group Health and Naval Hospital Occupational Health 

1 . 22 July 1992 written by Susan Yake's doctor, Timothy Symonds, 
recommending 2 weeks off work due to stress of sexual harassment 

2 . EKG done during panic attack when Susan Yake was being actively 
stalked by Thomas Mason 

3. 6 Jan 1993 letter from Dr. Timothy R. Symonds to OWCP documenting 
that Susan Yake's anxiety, palpitations, and feeling threatened are related 
to her work related stress (see proof OWCP received document 3 1 March 
1993) 

4. IS Feb 1994 occupational health note for Naval Hospital Health record 
documenting work related stress 

5. 8 June 1995 Declaration from Lmda Day, Occupational Health Nurse 

6. 22 Feb 1994 note from Dr. Symonds documenting work related stress and 
release from work to recover 

7. Limitation notice from Dr. McManus, Group Health Occupational Health 
dated 19 Oct 1995 to 7 Nov 1995 

8. Partial record of Group Health Medical records during 1995 through 1997 
Many documented examples of health issues related to work related stress 
(see documentation next to red dots) 

9. Group Health Letter dated 20 Sep 1996 that Yakes will be billed for the 
many appointments relating to occupational health and mental 
appointments if OWCP claims are not approved 

H. Statements from Steven M. Savlov, Ph D., Clini^ Psychologist 

1 . Proof that Susan Yake is not paranoid dated 22 Jan 1996, This statement 
was requested by the agency on 22 Jan 1996 by Lt. Franze during 

the investigation of Food Service, Susan Yake provided it to Lt. Franze 
the next morning on 23 Jan 1996 

2. 15 Aug 1995 Mental Health report including 29 June 1995 evaluation 
and testing following abusive meeting 23 June 1995 leading to filing 
of OWCP claim - see recommendation that Susan Yake not have any 
contact with the individuals involved in the abusive meeting 

3. 26 June 1996 note recommending Susan Yake not have contact with 
Mr. Roger Meester - this note was written because Susan Yake learned 
that Mr. Roger Meester had been assigned to be her new supervisor - 
This note was faxed to OSC and they intervened on Susan's behalf 

4. 26 Feb 1998 letter written in preparation for OWCP hearing documenting 
worsening symptoms of Post Traumatic Stress Disorder after Roger 
Meester harassed Susan Yake at work - anxiety range now severe 
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I. Statements and Sworn Testimony from Janet L. Spencer, M.A. 

1 . 16 July 1 992 letter recommending two weeks off work due to harassment 
at work and continued work related stress (OWCP received 8 Feb 1992) 

2. 8 Feb 1 993 letter documenting that 2 weeks off work were due to work 
related stress (OWCP received 12 Feb 1993) 

3. 3 Jan 1994 letter documenting how work related stress and harassment 
has affected Susan Yake including MMPl test results used in EEOC 
hearing 

4. 30 June 1995 letter advising Susan Yake to have husband call to work 
for her to avoid any contact with people who have abused her at work 

5. 25 April 1995 letter describing long term affects of unresolved issues from 
work related stress and how it has affected Susan Yoke's health, 
projections into the future outcome of how the on the job injuries will 
affect her life 

6. 11 Feb 1998 letter with statement that Colleen Dougan had called 
Janet Spencer in 1992 in an effort to get Janet to retract her letter 
recommending that Susan Yake take 2 weeks off work due to work 
related stress (see II) 

7. Sworn testimony of Janet Spencer at 22 Aug 1995 EEOC hearing 

Page 48 contains statement about Colleen Dougan calling Janet 
Spencer in effort to have Janet change her professional opinion of her 
letter recommending that Susan Yake take 2 weeks of in July 1992 
(see 1 1) 

Discussed work related causes of Post Traumatic Stress Disorder at the 
EEOC hearing - See bench decision (see R 3 pages 252 & 253) 

U S. OFFICE OF SPECIAL COUNSEL WHISTLE BLOWING CASE 

J. Whistle Blowing Activities Which Lead to 23 June 1995 Retaliation Meeting 

1 . Andy Anderson Letter dated 22 February 1994 of abuses in work place 

2. Susan Yake's letter dated June 9, 1994 requesting an unbiased EEO 
Counselor with good reasons for such a request 

3. Susan Yake's letter dated 10 June 1994 outlining retaliation 

4. Susan Yake's letter dated June 29, 1 994 informing the EEO Officer 
of dissatisfaction with the EEO Counselor, Doug Campbell 

5. Answer from HRO to Susan Yake's 29 June letter (dated 7 July 94) 

6. Andy Anderson's letter concerned deliberate pattern of personal abuse 
by Colleen Dougan toward Susan Yake dated 14 June 1994 

7. Letter from Senator Orrin Hatch to U.S. Navy General Counsel, 

Mr. Honigman dated August 16, 1994 asking him to take action to 
fix Susan Yake's EEO problems at Naval Hospital Bremerton, 

Mr. Honigman later was the person who denied an uncensored 
copy of the LL Frunze report to Senator Patty Murray 

(see P 23) 

8. Susan Yake's letter dated Aug 29, 1994 to Senator Slade Gorton 
Note page 2 outlines Navy's refusal to supply requested documents 
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9. Announcement of Inspector General visit to Naval Hospital for 1 3-24 
March 1995 

1 0. Susan Yake’s report to Inspector General's Team March 1995 reporting 
major issues of concern in EEO system at the Naval Hospital and the 
obstruction in approving OWCP claim involving floor stripper on March 
24, 1993 

1 1 . Graph of training showing discrimination in training costs. 

12. Report written by Susan Yake to Director of EEO of the DON at the 
Pentagon concerning EEO practices and abuses at Naval Hospital 
Bremerton and the Human Resources Office at Bangor Subase 

13. Susan Yake's Mothers' Day letter to Congress on May 14, 1995 reporting 
This letter is a must read. It is the letter that lead to the Office of Special 
Counsel being contacted by Congressman Rick White's office after his 
staff member, Ryan Peede, contacted people at Naval Hospital Bremerton 
to check to see if the information in the letter was true 

1 4. Report of Failure to Investigate an EEO Complaint - Navy denied 
problem 

15. Andy Anderson letter dated 17 April 1995 officially announcing that the 
union no longer recognizes Doug Campbell as the EEO Counselor 

16. 10 May 1995 letter from CO acknowledging Andy Anderson letter 17 Apr 

1 7. Support letter for Edward Valkenaar which lead to Roger Meester wanting 
to retaliate against Susan Yake (dated June 1, 95) see M3 for background 

1 8. Andy Anderson's letter to HMCM Johnson who conducted an official 
investigation concerning Doug Campbell and EEO practices at NHB, 

The full report of EttVICM Johnson’s Investigation can be requested 
under FOIA, Andy Anderson strongly recommends Congress do so 

19. Susan Yake's report for HMCM Johnson's investigation on Doug Campbell 
Contains information on Freedom of Religion violations and EEO 
activities in connection with the Colleen Dougan controversion of the 
injury claim of 24 of March 1993 (exposure to floor stripper 
chemicals/asthma) and example of injury claim of another Naval 
Hospital employee who had the same injury twice and her injury 
claim was supported and approved. It also telb date of filing of EEO 
case when Doug Campbell told Susan Yake that he would do 
everything in his power to make sure she lost her case and how he 
purposely had tried to obstruct her from filing in a timely manner. 
Tells bow Doug Campbell on 6 June 1995, had learned that Susan 
Yake had reported that Colleen Dougan was working an another job 
on government time. (Edward Valkenaar had told Doug Campbell) 

20. C^iestions and answers from official interview with HMCM Johnson on 
18 May 1995, See example of shredding or disposing of EEO files 

21. 6 June 1995 E-mail message from Colleen Dougan restricting Susan Yake 
from answering phone 
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22. 21 June 1995 E-mail between Susan Yake and Colleen Dougan where 

Dougan refuses to have Susan Yake's phone calls transferred to her phone 
line so Susan can talk with her patients who call. This policy of Dougan 
caused two emergency medical calls to be ignored (patient having a stroke 
and pregnant woman having severe insulin reaction) before the 23 June 
1995 retaliation meeting leading to OWCP claim 
K. U S. Office of Special Counsel Documents 

1 . March 28, 1995 acknowledgment of Susan Yake filing OSC complaint, 
nformation sent ; failure to investigate EEO complaint letter (Cl 4) 

2. April 5, 1 995 letter from Susan Yake to OSC - see example of isolation 
by restriction of phone use in Food Service Department - Dougan had 
ordered in-house only phone so Susan could not make outside calls. 

This action restricted Susan's ability to communicate with patients 

3 & 4 Letters between Susan Yake and OSC during Summer 1995 

5. Susan Yake's letter dated October 9, 1995 to OSC outlining unequal 
and discriminatory practices at Navy Hospital Bremerton 

6 Report of Failure to Investigate an EEO Complaint #7 

7. 1 Nov 1995 notice from OSC of investigation on whistleblowing violation 

8. 2 Nov 1995 notice Kathryn A. Milligan assigned to OSC investigation 

9. 7 Nov 1995 OSC letter confirming conversation about leave without pay 

status while Susan Yake is waiting for reasonable accommodation 
position away from Colleen Dougan 

1 0. Proof of plans for onsite visit for OSC investigation Dec 1995 

11. 8 Dec 1995 letter from Su^ Yake to OSC to answer investigation 
questions concerning work assignments and evaluations 

1 2. 2 Jan 1996 letter from OSC proving Naval Hospital asked for extention 
to complete internal investigation before settlement is reached 

13. 4 March 1995 letter from OSC proving NHB stalling in providing Lt. 
Franze Investigation Report to OSC (Report was not completed until 
8 July 1996) 

14. 9 June 1996 letter from Susan Yake to OSC to answer questions 
concerning what she would like to have in whistleblowing violation 
settlement agreement, pages 3 & 4 outline safety issues in the work 
place, page 5 documents that Ralph Cook knew that Colleen Dougan 
had lied at the EEOC hearings (he represented the agency against 
Yake and worked for the Human Resources Office at Bangor) 

15. 2 July 1996 letter from OSC proving onsite visit that day at Naval 
Hospital Bremerton (note new investigator assigned as Kathryn A. 
Milligan had retired) 

1 6. Copy of first settlement agreement faxed to Naval Hospital Bremerton 
on 8 Aug 1996, Captain James A. Johnson refused to sign the 
settlement unless Susan Yake gives up her two EEOC cases without 
being compensated, (see Steven Yake letter PI 2) 

17. 3 Sep 1996 letter from OSC proving another onsite visit to NHB 
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1 8. 28 Feb 1997 letter from OSC proving that Senior Attorney, Bruce 
Fong began working on the case 

19. 30 June 95 E-mail documenting Colleen Dougan's failure to provide 
adequate training and access to a computer forcing Yake to either do 
work at home or fail to complete assignments (see censored Lt Franze 
report for more evidence of this fact P 1 5) 

20. 4 Mar 1997 E-mail written by Susan Yake when she found out that the 
computer that had been ordered for her was given to someone else, 

CDR Becker, Director of Adnunistration made sure that both dietitians 
were provided with computers after reading the E-mail 

21 . 18 April 1997 final settlement of whistleblower violations, 

Susan Yake has not released this document to anyone else, 

not even Steven Yake and Andy Anderson, Susan Yake discloses 
to document to the Subcommittee on Government Management, 
Information, and Technology with the understanding that this falls 
under an administrative order in an ofllcial Congressional 
investigation 

22. 29 April 1997 update from OSC with proof of settlement 

23. 12 May 1997 letter from Washington DC OSC with proof of 
settlement and official closing of the case 

24. 19 June 1997 fax sheet and letter that proves OSC released document 
to U.S. Dept of Labor concerning whistleblower violation settlement, 
Susan Yake had to return all copies of the document to OSC 
Document showed that Colleen Dougan was questioned about working 
an outside job on government time by CDR Gibson and denied the fact 
that was later proven in the Lt. Franze investigation, it also confirms that 
Loren Jones who attended abusive meeting on 23 June 1995 confirmed 
Susan Yake's testimony of what happened that day (see request for 
document in letter from Joseph Perez FI 7) (see J 21 & J22 which ties 
the restriction in use of the phones E-mail to being sent immediately after 
Colleen Dougan was asked about illegally working another job on 
government time - this was in OSC report given to Joseph Perez for 
OWCP case) 

UNION 

L. Evidence of Obstruction of Union and EEO Activities 

1 . Unfair Labor Practice which was filed after Colleen Dougan violated Susan 
Yake’s Weingarten rights and wrote a formal letter of reprimand against 
Yake 

2. Unfair Labor Practice was settled when Andy Anderson convinced upper 
management that the Weingarten violation would win in an investigation. 
Management agreed to remove the letter of reprimand if Susan Yake 
signed the work leave agreement dated 12 July 1993, Dougan signs 
agreement to remove letter of reprimand, but keeps it and continues 

to use it against Susan Yake in legal proceedings 
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3. Andy Anderson's report to CO about Colleen Dougan continuing to 
obstruct, delay, and deny Union/Employee Rights - 29 Sep 93 

4. Susan Yake's issues for 12 September 1994 EEO tdephone conference 

5. Andy Anderson's proposed FIJ<A Charge issues - documents that Colleen 
Dougan violated Unfair Labor Practice agreement by keeping the letter of 
reprimand 3 Oct 94 (See LI & L2) 

6. Susan Yake's letter to Sandy Edmonds documenting problems in the EEO 
system including Colleen Dougan's attempt to block EEOC pre-hearing 
conference in Sep 1994 and EEO hearing dates as well 

7. E-mail showing how Dougan delays and restricts Union and EEOC 
preparation time, 1 week later and still no time approved, notice Dougan 
thinks IS mins of break time is adequate for EEO meeting 

8. E-mail of continuing problems trying to get time approved to prepare for 

EEOC hearing 

9. E-mail notice to management 26 July 95 of EEOC telephone conference- 
also proof Yake trip to Hawaii was canceled due to EEOC hearing 

10. E-mail proving meeting with Andy Anderson obstructed until 3 Aug 95 

1 1 E-mail proof between Colleen Dougan and Lt Sims that Dougan and 
Sims were limiting Susan Yake's Union and EEOC activities dated 3 
Aug 95 

12. E-mail again proving obstruction of EEO activity dated 4 Aug 95 

1 3 . E-mail between Susan Yake & Dougan about time off for EEOC hearing 

14. Proposed Unfair Labor Practice notice dated 25 Sep 95 from Andy 
Anderson concerning Dougan restricting Susan Yake's union activities 

15. Note from Dougan proving limit of 45 mins, for union meeting 25 Sep 95 

16. Note from Lt. Sims, Andy Anderson's supervisor, restricting his time for 
the official investigation by Lt. Franze of the Food Service area. 

This is the same report Steve Yake asked for under FOIA 

17. Letter written by Andy Anderson verifying that he was denied by Lt 
Sims the time off to represent me in my first OWCP hearing, it also 
confirms that Judge Carroll did not believe this fact was true, also 
that Andy Anderson was also originally denied leave to attend the 
pre-hearing conference, because Judge Carroll did not believe these 
facts, he ruled against Susan Yake in her EEOC hearing 

18. Proof Evelyn Wiggle was told by Dougan not to clear Yake's schedule 
for EEOC activities, this lead to Yake's schedule to be booked during 
official EEOC meetings 

M. Reasonable Accommodation Problems 

1 . Letter date 26 June 95 by Andy Anderson to Colleen Dougan concerning 
the hostile meeting of 23 June 1995 which lead to an OWCP claim 

2. Letter dated 30 June 1995 by Susan Yake requesting reasonable 
accommodations to return to work 
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3. Proof that Meester and Dougan lied about other employees work as well 
and took action to retaliate against them (Andy Anderson’s letter 
concerning Valkemaar dated 24 July 1995) 

4. Note by Andy Anderson documenting communication with Colleen 
Dougan on 2 Aug 95 concerning reasonable accommodations for Susan 
Yake 

5. Notes by Susan Yake taken for 13 Nov 1995 meeting where reasonable 
accommodations were finally granted by placing Susan Yake in the 
Radiology Department 

6. Letter from Andy Anderson dated 08 Jan 96 documenting interference with 
reasonable accommodations 

7. E-mail documentation of Charlene Terry's interference with reasonable 
accommodations dated 1 1 Jan 1996 

8. E-mail documentation of Charlene Terry's interference with reasonable 
accommodations dated 1 1 Mar 1996 

9. Note from Dr. Saviov that Susan Yake not have professional contact 
with Roger Meester dated June 26, 1996 

10. Proof Roger Meester was assigned to be Susan Yake's supervisor in 
E-mail communication dated 25 June 1996 

1 1 . E-mail dated 26 June 1996 asking who decided to make Roger 
Meester Susan Yake's supervisor, CDR Zuckerman answers that he 
did, Office of Special Counsel take action to reverse commands 
assignment of supervisors the next day (see fax info on M9) 

1 2. Evidence that Roger Meester continues to interfere with Susan Yake's 
professional job anyway he can (including putting patients in danger) 

14 Aug 1997 

1 3 . E-mail sent to all in the Navy Hospital on the E-mail system after Roger 
Meester was caught falsifying time cards again dated 30 Jan 1998 

14. Proof that even though Roger Meester is not Susan Yake's supervisor, 
he still has the nerve to initial her time cards dated 2-14-98 

15. Letter from Marian (Gabby) Lujan dated 25 February 1998 outlining 
abuses she witnessed Susan Yake endure at work. Gabby is now 
secretary for Food Service, note the Meester's talk about taking care 
of the problems in the kitchen with his gun, this was reported to the 
union by four separate people in 1998 

16. Letter written by Mark Austin dated February 28, 1998 outlining 
how Meester was illegally promoted to management, Meester's 
mental health and substance abuse problems including being deemed 
a danger to others - Mark Austin was the person who signed Meester 
out of Kitsap Mental Health Services who wanted to keep Meester 
locked up for six months (also see his first hand witness of abuse Susan 
Yake suffered at the hands of Dougan and Charlene Terry) 
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N. Records of Counseling involved in EEOC and OWCP Hearings 

1 Record of Counseling dated i 7 June 92 

2 & 3 Written statements from Richard Sleeper verifying that charges 

of Susan Yake being gone from work were bogus and Dougan 
knew it all along 

4. Record of Counseling dated 1 5 July 92 (interference with official 
Navy investigation) Bajuk Sexual Harassment 

5. Record of Counseling dated 16 July 92 (see reconsideration 
letter for EEOC case in file R) 

6. Record of Counseling dated 10 July 92 (see reconsideration 
letter for EEOC case in file R) 

READ EEOC RECONSIDERATION (Q13) to understand fully 
the retaliation and false accusations in these personnel actions 
NAVY INVESTIGATIONS 

O. Sexual Harassment Investigation of Naval Hospital Bremerton 1992 

1 . Susan Yake's statement in sexual harassment investigation July 92 

2. Addition to Yake’s statement in sexual harassment investigation 

3. Press Release of Sexual Harassment Investigation and information 
on how to get a copy of the report under Fr^om of Information Act 

4. - 6. Letters of request for copy of Sexual Harassment Investigation 

7. Partial Copy of Captain Bajuk's Sexual Harassment Investigation 

8. Map of Naval Hospital Grounds in 1992 

9. Susan Yake's letter to RADM Riddell concerning inaccurate 
statements in Captain Bajuk's Sexual Harassment Investigation and 
report of continuing EEO problems at Naval Hospital Bremerton 

10. Response letter from RADM Riddell 

1 1 . Navy’s findings on complains in Susan Yake's letter (#9) 

P. Food Services Investigation Case Number 0 1 -95 - Lt. Franze Report 

1 . Steven Yake’s letter to CO after Susan Yake was abused in meeting 

on June 23, 1995 by Dougan, Meester, Loren Jones and Charlene Terry 

2. Captain J. A. Johnson's acknowledgment letter of Steven Yake’s letter 

3. Memo announcing investigation of the Food Service Department 

4. Documentation by Susan Yake concerning Food Service Investigation and 
Roger Meestefs interference with that investigation 

5. Captain Johnson's promise letter to respond to Steven Yake inquiry date 13 
October 1995 

6. Susan Yake's documentation on hostile work environment 13 October 95 

7. Response of Freedom of Information request November 23, 1995 

8. Acknowledgment of Steve Yake's 23 June 1996 letter by RADM H. F. 
Herrera claiming RADM Center has jurisdiction 

9. Steve Yake's letter of 23 June 1996 to Captain Johnson criticizing him for 
not completing the investigation promised concerning the hostile meeting 
of I year earlier which injured his wife, Susan Yake - his concerns that 
Susan will be working with Roger Meester again 

1 0. Acknowledgment of Steve Yake’s 23 June 1 996 letter by Naval Hospital 
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1 1 . Captain Johnson answers Steve Yake's letter and reports that Dougan has 
resigned 4 Apr 96 (during the Office of Special Counsel Investigation) 

1 2. Steve Yake's letter to the Admiral complaining about unanswered Fr^om 
of Information Requests and Captain Johnson's refusal to settle the 
OSC case dated Oct 20, 1996 

1 3 . Partial denial of Freedom of Information Request of Lt. Franze Report 

14. Andy Anderson's release for FOIA request 

15. Censored 2nd Copy of Lt. Franze Report dated 8 July 96 leased to 
Yake 10 January 1997 

16. Letter of instruction to Steven Yake on FOIA ^peal dated 30 Dec 96 

18. Susan Yake's release for FOIA request dated Dec 11, 1996 

19. Steven Yake's FOIA appeal dated Dec 12, 1996 

20. Dec 27, 1996 acknowl^gment of FOIA appeal 

2 1 . CDR D. M. White's letter which came with Censored Lt Franze Report 
Jan 10, 1997 

22. Final denial of FOIA appeal by Navy to Steven Yake dated Feb 27, 1997 

23. May 29. 1997 letter to Senator Murray concerning the Lt. Franze 
Report Denies request for uncensored copy of Lt. Franze Report by 
Steven S. Honigman, General Counsel of the Navy 

24,25 Two letters written by Susan Yake which contain a legal description of the 
Lt. Franze Report 

EEOC CASE OF SEXUAL HARASSMENT 
Q. EEOC#380 94 8104X Docket # 01951770 

1 . Outline of Yake's plans of discussion in meeting with CO on 23 June 92 

2. First letter taken to EEO Counselor Doug Campbell - refused as he insisted 
Susan Yake mediate with Dougan - he set the date of mediation after the 
deadline to file EEO complaint 

3. Susan Yake filed a timely EEO complaint using this letter - with Andy 
Anderson witnessed Doug Campbell tell Susan Yake that he would do 
everything in his power to make sure she lost her case 

4. Susan Yake's letter of refusal to alternate dispute resolution with 
explanation 

5. Charlene Terry's sworn testimony at the EEOC hearing - left Susan in the 
parking lot frozen in fear when stalker was approaching - caught 
giving bogus statements about Yake's training schedule 

6. Bench Decision by Judge James Carroll - did prove sexual harassment 

7. EEOC Appeal dated January 20, 1995 

8 Support Documents for EEOC Appeal 

9 DON Final Agency Decision 

10. Susan Yake's letter to EEOC dated January 24, 1995 

1 1 . Susan Yake's letter to EEOC dated 25 Feb 1 995 

12. EEOC Decision dated 1-5-98 no mention of perjury charges in appeal 

13. Susaa Yake's statement in support of reconsideration of EEOC 
Decision 
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EEOC CASE ON CONTINUING RETALIATION 
R. EEOC # 380 95 8075X Docket # 01961045 

1 . Declaration by Susan Yake for EEO Investigation 

2. Notice of Acceptance of Discrimination Complaint 

3 . Bench Decision by Judge James Carroll 

4. E-mail of 25 July 1995 proving Yakes had to reschedule trip to Hawaii 

5. E-mail of 27 July 1995 proving notice of trip rescheduled 

6. Andy Anderson's Memo "Concern over EEOC hearing" proofs of 
perjury 

7. Andy Anderson's Memo asking for corrective action of perjury 

8 EEOC Appeal dated December 10, 1995 with much proof of perjury 

9 DON Final Agency Decision 

1 0. Susan Yake's letter to EEOC outlining problems with EEOC hearing 

1 1 . Susan Yake's letter to EEOC discussing OSC and Lt. Franze report 
12 EEOC Decision signed Feb 20 1998 

13. Susan Yake's statement in support of reconsideration of EEOC Decision 
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Ms. Santos. Honorable Chairman Horn, Mr. Davis, counsel, dis- 
tinguished guests, and your staff, I want to publicly thank very, 
very much, Mr. Welton Lloyd, for the tremendous job he has done 
in putting this hearing together. 

To lighten up a little bit of the hearing, I specifically told him 
that I was going to bring my ruler, because like Moses, we have 
been — all the Federal injured workers, we have been suffering for 
a long, long time out in the desert and we look at this committee 
as the hope and the Red Sea to part us out of this conspiracy that 
has been going on between our agencies. And also, the next time, 
you use a ruler on anything at home or anything, I want you to 
think of what Rachael has said. We want not just promises, but we 
really want results to be measured, and hopefully it will be a full 
measure. So I ask you to remember this S3anbolism, 

Mr. Horn. I am glad it is in inches and not in meters. [Laugh- 
ter.] 

Ms. Santos. You know, we will not say we are measuring 
Pinnochio but we will keep that in mind. 

If I may be permitted to deviate a little bit from the first witness, 
Mr. Euchler, as having very personal knowledge of the Huntington 
Beach office, the particular manager that you referred to, Dorothy 
Farrington — amazingly this committee should be aware of that she 
herself filed a workers* compensation claim and when the shoe is 
on the other side, how they yell. Same thing for the postmaster, 
now he is in Los Angeles, they had him in LaPuente. He came from 
Royal Oaks where sdl of the murders occurred and he was the per- 
son responsible on the time of duty that those incidents happened. 
Then the famous Gordon Deepen, the manager of human relations, 
the person who went all the way to district court to sit in my Fed- 
eral court with Hon. Terry Hatter to, you know, I guess vindicate 
the Postal Service, filed his own workers* compensation case for 
stress and eventually now, thank God, was demoted. So I have 
lived a little bit to see some of these evil people that have done so 
much to other workers, come to fruition. 

The personal secretary of my then district boss. Hector Godinez, 
Jenny Cowan at Huntington Beach, could not have had a more per- 
fect crown of glory, no controversion of her claim, no problems, 
sailed through, favoritism. Those are things to remember in the 
testimony of this gentleman, because I lived to see it and witnessed 
it, and I offer that in addition to his testimony. 

Myself, as a manager for the U.S. Postal Service, was a victim 
of severe violence. I note, Congressman, that outside it was passed 
three pages, there was a fourth page, which was my bio and at- 
tached to it I also had the memorandum note that was stuck to my 
file. I hope you have that before you, and in addition to my high- 
lighted evidence, I have highlighted that in yellow for your conven- 
ience. I see we both wear glasses, so it is easier to pick up. 

If you need, I will eventually resubmit all of these for the com- 
mittee, because of the time, I was only able to submit one original. 
That I believe will guide you. 

The memo, the reason I specifically picked that memo was I 
wanted you to see how long it has been since Hon. Austin Murphy 
had headed the committee prior to your tenure in Congress. And 
shortly — and I believe it was a claims examiner was issued this 
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memorandum note, it says “Charlene, please expedite”, dated July 
24, there was no date on it, it says “very sensitive case. This 
woman will probably be called to testify with Murphy’s committee 
if he holds hearings. Call me.” 

Mr. Horn. To whom is Murphy, is that a Federal 

Ms. Santos. They are referring to Austin Murphy, who was in 
Congress. 

Mr. Horn. All I have is July 24, what year is this? 

Ms. Santos. Whenever Austin Murphy was in tenure, the years 
have gone so long, that is why I referred to Moses, I mean it is like 
we are still lost in the desert. That is why we had asked you and 
pleaded with you to please hold hearings. 

Without having to really repeat what I have submitted in writing 
to the committee, I will kind of just give an overview and bring 
some points that were not included in my written statement and 
will reduce those to another written statement as an addendum. 

But like the young lady next to me, Ms. Yake, I was physically 
assaulted, basically for blowing the whistle about a child labor law 
violation at the city of Industry postal facility. Unlike Kathy Lee, 
I did not make the point with Robert Reich for labor law violations, 
but that is what in essence led up to it. 

Mr. Horn. Let me just clear this up though. Murphy apparently 
was in Congress before I ever arrived there. 

Ms. Santos. Yes. 

Mr. Horn. Did you get a chance to testify before his committee? 

Ms. Santos. I was contacted by that committee and I did testify 
before Hon. Congressman Frank McCloskey at the San Diego hear- 
ing that was held several years ago, as a result of some of the 
killings that occurred down there. I will try to find and resubmit 
to you the testimony that was submitted there. And I also testified 
in writing to another congressional hearing in Washington regard- 
ing more postal violence. 

Mr. Horn. The one you did several years ago, let us say 1992 or 
before, was I think the full Committee on Post Office and Civil 
Service, was that not what it was called at that time? 

Ms. Santos. Yes. 

Mr. Horn. In 1995, we split that committee up 

Ms. Santos. That is correct. 

Mr. Horn [continuing]. And they are two of our subcommittees 
now, one civil service, one post office. 

Ms. Santos. And I will say this, Congressman Frank McCloskey 
also personally reiterated to me his frustration with the whole 
FECA process in the U.S. Department of Labor. I am just sorry 
that he was, you know, not re-elected. We lost a wonderful Member 
of Congress and to him I am very grateful. 

I happen to be a constituent of Hon. Esteban Torres from east 
Los Angeles. We both graduated from Garfield High School, by the 
way. 

Mr. Horn, He is a fine member, we are sorry to see him retire. 

Ms. Santos. Yes, he is. I am losing my godfather, so I look to 
you. Congressman Horn, for hope. 

Mr. Horn. Well, I have a lady who is 92 who says she considers 
me her son without benefit of inheritance, so I take it you are at- 
taching the same provision there, right? 
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Ms. Santos. Touching lightly on what we are here for is knowl- 
edge in the access of our claims, and this is what led to, on October 
24, 1995, I went to Washington, DC, because I had gone to San 
Francisco and Mr. Ed Bounds had me waiting in San Francisco 
until about 5 minutes to 5, at the end of the day. I was escorted 
there with a person that I had selected to do representation for me 
regarding my claim, and we were there to gain knowledge of the 
files. Well, it is this problem that has arisen and not only just with 
myself, but I guess claimants across the country that came to light. 

I was told by Mr. Bounds that he was sorry that we would have 
to leave the building, but that my files had been sent to Wash- 
ington, DC and I quickly informed him well, that is no problem, I 
will fly personally to Washington to review them, as I was in prep- 
aration of preparing my discovery for U.S. District Court Judge 
Terry Hatter. 

So when I arrive in Washington, DC — I am only 4 foot 11 inches, 
I have gained a little bit of weight now, but I do not really think 
I am that big of a threat to the Department of Labor or anyone in 
the Federal Government — I arrived there dressed as I am in my 
suit and little purse, nothing really of any merit. I was met by 
some big black burly guards at the U.S. Department of Labor in 
Washin^on and I announced who I was, asked permission, because 
I had requested an appointment through the proper procedure. 
Well, one of the guards says, “Well, we are sorry, Ms. Santos, we 
have specific instructions that you are not to enter the building.” 
And I said, “Well, what is the reason?” He says, ‘"Well, we have or- 
ders here from Robert Barnes and you are not allowed in the build- 
ing.” And I said, “Well, this is beyond belief, I was given directions 
and asked permission and I was told to come here.” Sorry. So I was 
physically ejected from the building, this big guard came and 
grabbed me and literally removed me from the building. 

Well, thank God that as the years had passed, I really looked at 
the Capitol literally, and I ran across the street to the Capitol to 
see Esteban. And Esteban was still at his desk working, by the 
way, diligently there. I guess you guys do not get overtime. I 
walked in crying and he says what is wrong, Rachael. I said you 
are not going to believe this, Congressman, I have just experienced 
what the Constitution really means, now I know that exercising 
your first amendment right can be very costly. 

He personally picked up the phone and c^led Mr. Barnes’ office 
over there. Barnes had left for the day and that troubled Esteban 
and he said, “Well, this is interesting why he has left and I am still 
here working as a public servant.” He asked for a return phone call 
and then the next day, they said we apologize and please have Ms. 
Santos immediately report to the Department of Labor, and he ar- 
ranged it. Unfortunately I was only given about 15 minutes of ac- 
cess of time. 

The reason they were so nervous. Congressman Horn, is because 
in those files — and by the way, they had quickly sanitized them. In 
that memo that you now have, all of these tidbits that I had seen 
as the years had gone by were no longer in the files. I said ah, this 
is good, I have got to tell this to Judge Hatter. 

So this is what arose, there were memos between the Solicitor of 
Labor, Frank Faragasso, telling we need more time, find any ex- 
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cuse that we can, we need delays in this case. We are planning on 
terminating her benefits, filing motions to dismiss. This is all be- 
fore that so-called due process of time where you are supposed to 
have a reason why you terminate a claimant's case. And Faragasso 
had intimidated hearing representative, Mr. Joe Baumgardner, be- 
cause Mr. Baumgardner had reversed Mr. Faragasso's wrongful 
termination and denial of my claim. 

I got injured in February 1985, continued working until Sep- 
tember 18, 1986, and they made me file for a recurrence claim. 
From 1986 to 1990, I received absolutely no money. Even from the 
very bepnning, I filed an occupational and a traumatic injury 
claim with the U.S. Department of Labor. The city of Industry em- 
ployees who are the key people who impeded my claim, amongst 
others, and you have now finally been validated. 

There is another employee relations employee, Virginia Malone, 
and I specifically point her out because you will see in the memo- 
randum there was an American Postal Workers arbitration deci- 
sion which was very critical, indicating the violations of this agency 
mandating that employees must go to these doctors first before 
they go to any employees. I was in management at that time and 
we were sent to many workshops and coiiferences or meetings, in- 
ternal memos, that all of these claims for injuries when they came 
to us as the initial supervisor, that we had to controvert them. 
Well, this is against the law. It is not the department or agency 
that makes the decision, it is the Department of Labor. 

Ms. Malone has no college degree, to my knowledge, was the 
daughter of the custodian, and was there by personal favor of Art 
Montoya, who I witnessed when she was put into i>ower. She has 
never managed or supervised any employees, which perhaps maybe 
if she had, she would have a better understanding of how you treat 
people. It has now become an abuse of power with her and people 
like when they had Gordon Deepen and many others. 

The injury comp at the city of Industry were Heather 
Hildebrandt, Cathy Sutton, Richard Samo, Manuel Botello and of 
course we have one up at the region, Marie Cram, which is a very 
egregious individual. Mr. Rich Edmond, who they had as health 
and safety person, Elaine Baker who is another claims, I believe 
from the Los Angeles area. I think she is now retired. But I think 
she is now an employee of the U.S. Department of Labor, so it is 
now really a conflict of interest that they leave one agency and 
then they go work for the other and they still continue to jockey 
these issues. 

I ask the committee to please ask the Postal Service and the De- 
partment of Labor to make you an outline or a matrix so you can 
follow how many people handle the claim from the minute the in- 
jury occurs until the time it is finally adjudicated, from both agen- 
cies. And it is important that you Imow, and I ask you to visit — 
do not just take it from us — go visit some of these work sites, for 
two reasons. Go look at how they keep the files, like in the post 
office and at the Department of Labor. There are two separate files, 
they have all these love letters that they write to each other and 
memos all the time, to prove the collusion and the jockeying, which 
is completely against the statutes and the regulations. 
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Nobody gets continuation of pay, that is just an illusion for any- 
one to believe that when you get injured that you will receive that. 
It is a punishment. The minute you file, you are instantly assigned 
a U.S. postal inspector because your claim is a fraud and they have 
hired some new additional postal inspectors in that case. 

Another problem is the doctors, oh, that is a whole bunch, and 
we say M.D. stands for making dollars, and boy do they make dol- 
lars. 

Kaiser who is a notorious HMO here in southern California, oh, 
we are sorry, we get your money, but we cannot write reports for 
you to the Department of Labor or your agency, oh, no, that is be- 
yond our capacity. That needs to change. 

This is kind of hilarious what happened to me during the ini- 
tial — I was sent to several doctors, the first one, Ed Walker, which 
was a very elderly doctor, like about 92 years old, took about 5 
months — Congressman Torres was really frustrated as to why my 
case was not moving along, and he cursed the staff out, he said no- 
body was to bother him, he cursed out the Department of Labor. 
So then they sent me to this other doctor and this doctor promised 
that within a week, he would try to review the matter and have 
a report. That doctor’s name was Robert Fauget. He was paid in 
excess of over $3,000 and I also saw another billing from the De- 
partment of Labor’s files that said $760. That doctor, I have no 
idea what he looks like, what his voice is, I have never seen that 
doctor and yet he received payment for that amount of money. 

I was given a questionnaire to fill out and during the perused of 
it, I noticed there were some questions asked that were only spe- 
cific for female. Specifically it asked, do you have hot flashes, have 
you had an abortion. Being a feminist, I said, “well, wait a minute, 
there is no questions here for men, have you had a penile im- 
plant” — there was not Viagra then. And I mean all that Idnd of 
stuff and I said, “this is ridiculous, this is beyond the scope of what 
a medical examination for a job injury is about.” So I kind of pro- 
tested and it was just an ori nary secretary and she said, “if you 
do not answer every question on these pages, you may not see this 
doctor.” I said, “will you put that in writing?” She said, “well I am 
not and if you do not leave this room, I am going to call the 
guards.” That cost me 21^2 years delay more in my case. 

Finally, they sent me to Dr. Thomas Preston from the U.S. De- 
partment of Labor. After everything I had suffered, that doctor 
went through voluminous documents, ever 3 ^hing, vindicated me. I 
had been penned by these subordinates of both the post office as 
a paranoid lady who had I guess grand illusions. How could you 
have grand illusions when someone physically assaults you? I con- 
tinued working, by the way. Congressman Horn. I still got the mail 
out that day, so beyond rain, wind, sleet and everything, no matter 
whether I was still assaulted, the mail went out that day, at a 
great price. The U.S. Postal Inspection Service never came to my 
aid. I called my higher boss at home that day amd he is the one — 
the man that assaulted me, the most discipline he got was a letter 
of warning that lasted in his file for 6 months, and of course Vir- 
ginia Madone made sure that that was pulled eventually. 

Mr. Horn. What has happened to that individuail, is he still with 
the post office? 
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Ms. Santos. Oh, he is still there very much in power, he got a 
higher level promotion. I have been out almost 13 years, Congress- 
man Horn, and because of Frank Faragasso’s recent denial when 
I went to Washington, he terminated my benefits, because they 
wanted to send me to another doctor. I said wait a minute, the 
FECA says she can work, she is ready, willing and able to work, 
we have got the post office doctors saying she can work, Dr. Thom- 
as Preston says she can work, except not with those people that 
tried to kill her or assaulted her, just put her in another location. 
And they said oh, no, we do not do transfers. And I said that is 
baloney. Here, they have told Mr. Miyashiro, he has to go back to 
Hawaii, there are thousands of job positions open that he could 
quickly be accommodated. 

As a manager, I can attest to you, and this is since I was from 
Los Angeles, the minute you filed a workers’ comp, you punished 
them, put them on graveyard, the worst assignments. You would 
really be appalled. They would bring little trays of rubber bands, 
they would have you making balls with rubber bands. They would 
have you patching up tom mail. If you were intelligent and you 
wanted a promotion, oh, no, you filed a workers’ comp, you may not 
work overtime, you may not seek promotion. Something needs to 
be done. 

I also ask that the Americans with Disabilities Act be amended 
to include all Federal workers and that would include yourself and 
your staff, because we are not included. My godfather, Congress- 
man Torres, was not able to get like the Brady bill, I wanted him 
to get a Santos amendment to the whistleblowers bill to include it, 
to include all postal workers. 

I have looked at the Office of Special Counsel and I have heard 
all of the horror stories, but I ask you — and I made those as one 
of my recommendations — that would be also important that 
whistlebowers be extended to all, and that means at every level. 

Although it is interesting that in some of the violence and in 
some of the profiles, that at the highest levels, and this includes 
Postal Board of Governors, by the way, because I brought this to 
Dr. Del Junko’s attention and absolutely nothing was done and 
now we have an inspector general. At least one of my recommenda- 
tions came true about the inspector general, but who do they report 
to? To Postal Board of Governors, who do absolutely nothing. So it 
is a dilemma. 

Mr. Horn. Did you write to the chairman of the Postal Board of 
Governors? 

Ms. Santos. I went personally and met with Dr. Del Junko, who 
is here in Los Angeles, practicing medicine, by the way. 

Mr. Horn. And what did they do? 

Ms. Santos. Nothing. He told me to hire an attorney. That was 
about the extent of it. 

As far as judicial review, there have been, Congressman Horn 
and Mr. Davis and legal counsel, yes, there are. It is such a fine 
silk thread for constitutional review. As brave as I am, I am in 
there, I am hanging, you know. I mean if worse comes to worse, 
I may really pursue this to the ninth circuit and ask for certiorari, 
but, you know, when do little people like myself get reviewed by 
the Supreme Court. It is almost nil. But there have been cases also 
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that have finally made it to the Supreme Court, but I think it was 
FDIC versus Meyer, took the right, and I believe the lead opinion 
was Clarence Thomas, from little ordinary people, oh, no, we can- 
not have you suing the Federal Grovernment because of sovereign 
immunity. So that needs to be readdressed also, and the only way 
to do it is to come back again to Confess for those reforms. 

Mr. Horn. You have got about 1 minute to go here. 

Ms. Santos. I commend Federal workers like Michael Suto and 
now deceased Hon. G. Cholakis from New York, whose memo- 
randum opinions have given me the new resurgence and hope to 
believe that there can be accountability in a Federal court or in a 
judicial hearing such as are being held here, I also believe that I 
would like to recommend very serious to the Department of Labor 
members here and to Mrs. Alexis Herman, who is also little. I am 
just sorry I did not really get to meet Mr. Reich, who was just my 
size, and maybe things would have worked in a different direction. 
But I challenge them to conduct a symposium throughout the coun- 
try, to come out and reach many of the Federal workers and work 
with us. I also want to commend Karen Taylor, and I believe she 
is still with the Department of Labor, deceased member A1 Kline, 
Gordon Kempe who was a former claims examiner, Mr. Joe 
Baumgartner and Ms. Donna Fuchiwaki from the San Francisco of- 
fice. There are some good employees in the Department of Labor 
that do try to help us. 

Mr. Horn. If you will leave a copy with the reporter, we will 
make sure the spelling is correct, because I take it you have it in 
front of you there. 

Ms. Santos. Right. I do not know if you have any questions. 

Mr. Horn. Well, we are going to wait until everybody is done. 
Some of you, we have picked up something just to clarify the record 
and it has led to longer and longer, but that is our fault, because 
we want a clean record. 

I am going to have to call now on your friend to your left there, 
and that is Mr. Joseph Jackson is the Mailhandlers Union com- 
pensation coordinator, and where are you based, Mr. Jackson? 

[The prepared statement of Ms. Santos follows:] 
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Mr. Jackson. Good afternoon, Congressman. I was formerly the 
compensation coordinator for the Western Region of the 
Mailhandlers Union and I am currently on medical retirement from 
the U.S. Postal Service, and I additionally sustained an injury on 
duty at the U.S. Postal Service resulting in a permanent impair- 
ment of the left arm and shoulder. I also served with the U.S. Ma- 
rines in Vietnam in 1968 and 1969 and I have been working in a 
voluntary capacity since my retirement. Thank you. 

Mr. Horn. You have been working now for the Mailhandlers? 

Mr. Jackson. Yes, I had, up until about 18 months ago, in a vol- 
untary capacity. Although the employing agency tried to portray it 
as though I was being compensated, the payroll records and ac- 
counting records will support myself. 

Mr. Horn. You have heard the testimony of some of your col- 
leagues who worked for the Postal Service. 

Mr. Jackson. Yes, sir. 

Mr. Horn. Is your sense of how they treated you the same as 
those that have already testified? 

Mr. Jackson. Yes, but before I address that, Mr. Chairman, I 
would like to do one thing. I would like to thank personally, Mr. 
Perez and Mr. Usher, for documenting and articulating what many 
Federal employees throughout America know to be factual. [Ap- 
plause.] 

Mr. Horn. Well, we appreciate your veiy thorough statement, 
Mr. Jackson, and it will be a vital part of the record. 

I will ask my colleague, Mr. Davis, do you have some questions 
for those on the panel? 

Mr. Davis. Well, I do and I will try to make them as generic and 
not as specific as possible, because I think each of you has nailed 
down the specifics of your particular cases in your testimony and 
in your complete statements, which I have read in each case, which 
are in some cases very, I think, lengthy and well documented. 

Let me ask this, when you have conflicting medical opinions, 
given the fact that all of these physicians are supposed to be spe- 
cialists, how is the reaction, is it generally construed that if they 
can find an opinion against you, that is the one that the examiners 
are going to take and the department is going to take? Anybody 
w£int to start with that? 

Mr. Lopez. Yes, in my case, they had two physicians give an 
independent opinion and they used the one that was not favorable 
to me. And I submitted the ones that were and they were never 
dealt with. 

Mr. Davis. In one case, I remember reading the physician — I 
guess Ms. Santos, yours were? 

Mr. Euchler. It was in my case. I saw the post office’s physician 
and the supervisor instructed him to remove the restrictions, and 
he did. It was like oh, sure. 

Mr. Davis. And there was — ^in Ms. Santos’ case, the guy billed 
the Grovemment a lot of money and never saw you. 

Ms. Santos. Right. 

Mr. Davis. That is the kind of examination — it is good money, I 
guess. 

Mr. Euchler. I guess the doctor got his oneuppence because he 
was not paid. 
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Ms. Santos. What is more hilarious is the new or the other doc- 
tor that they sent me to, Dr. Preston, wholeheartedly reviewed the 
entire file and agreed with the original post office doctor, my doc- 
tors and another doctor that I was ready and prepared to go back 
to work, but just not with those people and he wholeheartedly rec- 
ommended that they please agree to transfer me to another loca- 
tion, but this is because of postal management: 

A gentleman by the name of Brian Gillespie who is the head of 
the human resources, who also impeded another gentleman’s case 
by the name of Melvin Buckingham, and that case went all the 
way to the ninth circuit. Unfortunately he was black, gay, had 
AIDS, and he just resigned. He had nobody. Had he ever met some 
of us here, he would have had some hope. Those are the tragic 
cases. 

I do not know whether you are aware of it, but we do not get 
compensated attorney fees if we go out and hire somebody, and I 
reiterated to the hearings rep that most of us who have no legal 
knowledge of any of this, we have no idea of any of these, where 
you find this and any of this information, have no power to rep- 
resent ourselves before the Department of Labor. 

Mr. Davis. So even if you prevail, there is no attorney’s fees? 

Ms. Santos. No. There was some 

Mr. Davis. We have in the State of Virginia, I used to do some 
of this, if you win, you get a little bit, it is not much. 

Mr. Euchler. From what I understand of the act though, if you 
do get a lawyer to represent you in an OWCP case, there is a cap 
on it and the lawyer takes that cap, that includes the disability 
benefits. So if he is paid, the person that is injured gets nothing. 
So the lawyer is the one that gets the money. 

Mr. Davis. That is the way it works sometimes out there in the 
at large system too, but I understand. 

Ms. Santos. And there is abuse. Here in California, there was 
only about two or three attorneys practicing for the entire area and 
we have heard horror stories. 

Mr. Davis. Let me let Mr. Horn go on. Again, our purpose here 
is to get a record, we will try to get some followup on each of your 
cases as well as maybe what we can do to keep other cases like this 
from occurring and make sure that procedurally they are done cor- 
rectly. 

I would just add, Mr. Lopez, what a very moving start you gave 
to these hearings. I am still a marathon runner, I identified with 
a lot of your problems. In fact your back pain, saying it was con- 
genital, I had one of those issues, they said I would never run 
again and I am running again. Someone was able to take care of 
me in that situation, but I know what the fine line is between han- 
dling these things in a timely manner and doing them correctly. 

I think sometimes people who are looking through these cases, 
they have so many, they have time limits that are pressing them, 
it is easy to forget you are dealing with individuals and an individ- 
ual’s life, and how making the right or wrong decision in a timely 
manner can affect that person. Each of you in your own way have 
brought this back into terms of how these decisions can determine 
the future for somebody and their life and family and people 
around them. So in each case, I just appreciate everybody taking 
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the time to come out here today and share those with us and I 
know the committee will followup. 

Mr. Horn, thank you. 

Mr. Horn. I thank the gentleman. 

Let me ask Mr. MiyasMro here, as I noted in your attachments 
there, you said by this time, however. Dr. Welch felt that he was 
unable to deal with the policies set by OWCP and dropped you as 
a patient. What were some of the policies that were worrying him? 

Mr. Miyashiro. Well, at the time he was treating me, I had 
three injuries: my back, my neck, and my shoulder. And my shoul- 
der was in appeal in Washington, DC, after the surgery in 1986. 
The appeals board in Washington, DC, wrote back to Dr. Welch 
that he only can treat my neck and my lower back and Dr. Welch 
told them it was impossible because all three had to be treated at 
once. So he did not want to be involved in the bureaucracy and he 
just said you just do the physical therapy and then find someone 
else. 

Mr. Horn. Was that an M.D. that was making that decision, or 
who signed the document that said he can only treat the neck and 
the lower back? 

Mr. Miyashiro. It was somebody from the ECAB office, appeals 
board. 

Mr. Horn. Did the person have a medical degree? 

Mr. Miyashiro. I do not think so. 

Mr. Horn. I will ask staff to check that and find out if they are 
practicing medicine without a license. We see this all the time with 
insurance companies, with Medicare, you name it. Everybody is 
telling the doctor what to do when it is the doctor that is a spe- 
cialist and knows what to do. And sometimes they have people with 
some health care experience, it might be a nurse, and nurses do a 
lot to save lives in hospitals and all that, but the question is how 
much knowledge does one have that overrules one that has been 
a specialist all their life, and especially if you are dealing with 
things that are very difficult to deal with, which the back and the 
spinal column is one of them. 

Let me ask you generally now, does the Office of Workers’ Com- 
pensation Programs provide employees with an assistance service 
program with counselors to guide the injured employee in filing 
compensation claims? 

Ms. Santos. No. 

Mr. Horn. Did any of you have any help from anybody in that 
agency? 

Ms. Santos. No. 

Mr. Horn. So you have just got to file the claim, put it through 
your employing agency and hope that it is put in the mail to get 
to the OWCP. 

Mr. Euchler. Mr. Chairman, I like to consider myself an aware 
employee in the post office, but most of my peers — and they are 
supposed also to continue delivering their route and do their jobs 
on a daily basis. Whenever there is a case, they usually just shine 
it off and just take the sick leave when they do not have to, or take 
the time off and just try and get their job back. To get further com- 
pensated with workmen’s comp, they just do not bother, it is just 
too much of a bureaucracy for them to deal with. 
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Mr. Horn. To your knowledge, are the supervisors paid more if 
they do not have any claims filed under their jurisdiction? 

Mr. Euchler. There is a secret bonus system and that is preva- 
lent to every supervisor. The number crunching is what their con- 
cern is, if they have a supervisor that has more accident claims on 
their shift or for the employees under their charge, then they get 
a bonus, but it will be less than the bonus of the supervisor in the 
next bay whose number of accidents would be less. 

Mr. Horn. So they are paying more for no evidence of injuries 
than they pay those who do have evidence of injuries. 

Mr. Euchler. Yes. But they will still get paid a bonus, I mean 
it is automatic. 

Mr. Horn. Now do you feel that the OWCP, if it had provided 
you with benefits for prompt treatment, you would have been able 
to return to work? 

Mr. Euchler. Yes. 

Mr. Horn. This is one of the gripes I hear from a lot of injured 
workers that, you know, we would like to get that opinion so we 
can get the matter treated so I can come back to work. And you 
did not have anybody with that attitude, I take it. 

Mr. Lopez. No. 

Mr. Horn. I do not see anybody raising their hand. 

Mr. Jackson. Mr. Chairman, one of the problems at the original 
inception of the case is the management of the information. The 
employing agencies — what they have been doing for some time now 
is, for lack of a better term, manipulating the information — the em- 
ploying agencies are communicating directly with the injured em- 
ployee’s doctor, requesting that medical information be sent to the 
emplojdng agency. The emplo 3 dng agencies, the injury comp people 
have 3 days of training, they are not qualified under FECA to 
evaluate medical evidence. So a lot of us in the field feel that where 
OWCP is derelict in assisting these agencies is simply by their si- 
lence, they will not enforce the provisions of FECA. 

We then address the issue of nonpayment of physicians under 
the Prompt Payment Act. FECA says that when a case is accepted, 
you have a year for the physician to be reimbursed or within a year 
if the case is accepted at a later date. But they are engaging in half 
truths to these doctors because they are saying you exceeded the 
1 year, but they did not tell them the greater truth, that the 1 year 
is applicable even if it is 8 years later. So now the physicians do 
not want to treat the Federal employees and consequently you have 
maybe four lawyers in all of southern California who will even 
touch these cases, because they are receiving the same treatment. 

So it begins with the employing agency. You take a 20-year em- 
ployee who has never been injured or a new employee who has 
never been injured and he gets hurt and the procedures say that 
the unit supervisor is supposed to give him a notice of injury or at 
least advise him. What often occurs is the unit supervisor will tell 
these people here, put in for sick or annual leave. Thus seeming 
like a nice guy, but the greater truth is he has taken his eye off 
the filing of a claim. 

Well, suppose the person is later totally disabled, like Long 
Beach Shipyard, and he loses his career. He has lost his career be- 
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cause of an injury on duty, he cannot sue. And now he is really 
stuck. 

I have met many people from your district who were in — some- 
body in the audience can tell you, I believe it was building 91 in 
Long Beach Shipyard, hundreds of people 

Mr. Horn. Mr. Burelli wants to — ^Imows that. Can he interject 
for a minute? 

Mr. Jackson. Yes. 

Mr. Horn. Go ahead, Mr. Burelli. 

Mr. Burelli. Mr. Horn, I have got to tell you, first of all, I am 
relieved knowing that a level 5 claim examiner handled my medical 
condition for the past 4 years. That really makes me feel good. 

The second part of it is dealing with this shop 91, which was to- 
tally developed with the idea of being able to say we attempted to 
provide reasonable accommodation. Their idea of reasonable accom- 
modation was to set an injured employee down, who is all drugged 
up head to toe, and have him sort through papers that are put in 
trash bins. I am talking about confidenti^, some could be from the 
weapons department, secret papers that should have been shred- 
ded, OK? This was part of my EEO case and it was part of the doc- 
umented evidence, which was true, and it was — due process was 
denied me. But I was assigned to this shop 91, which had no defi- 
nite — in other words, it was not a paint shop, it was just for in- 
jured employees. It was a place for them to dump you and then 
later terminate you. Basically that is what it come down to. 

So my SF-50 has on it unequivocally terminated, disability. But 
there was not a physician up to that point that had me disabled. 
The employing agency disabled me. OK? They disabled me without 
a physician’s report stating this. Even their own physicians ques- 
tioned the fact that they had never addressed blood clotting and 
where they made the recommendations. 

Personally I want to know who would have been held account- 
able if I would have died because nobody addressed the blood clot- 
ting? The doctors have recommendations on paper. My supervisor? 
No, he was dodging the Department of Defense’s accusations of 500 
electrical discrepancies and he could care less. So the people at the 
shipyard along with OWCP, you know, they just coerce together. I 
mean this is what they do. It is a job dumping technique, one you 
are injured, you are a liability. It does not matter what kind of his- 
tory, whether you are WS, what grade level you are, does not mat- 
ter, has nothing whatsoever to do with it. 

At the same time they were giving me termination papers, I got 
a performance award. OK? I had an impeccable work record with 
that place, I did not miss any days except a week of flu that I 
caught on the Peleliu working in the air conditioning. I mean I had 
no background of anything wrong, they had no reason. I was more 
over-quSified for most of their electronic gear being it was 20 years 
old. So why not put me on a bench job. 

They job dump you and that is the same methods they use in 
their bogus vocational rehabilitation programs. Paying a voc rehab 
counselor contractor $65 an hour, guaranteed $5,000 over a 2-year 
period to sit behind a desk and make a decision on your life by flip- 
ping through Yellow Pages trying to find a company that will take 
you for 90 days. The hottest thing going is a video clerk, OK? This 
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is great. The only technicsJ experience handling millions of dollars 
worth of equipment for the military and then I become a video 
clerk? That is just great, you know. But they do not focus on the 
medical part. 

Mr. Horn. How many of you — ^you have heard Mr. Burelli’s views 
on it and you have heard Mr. Jackson’s, Mr. Euchler, how many 
of you have had a similar experience where it was hard to get the 
doctors and you had a vocational rehabilitation counselor that ap- 
parently did not do you much good — ^how many 

Voice. I was ordered for a fitness for duty and was told I was 
totally disabled and Mr. Usher thought it was a bunch of hooey, 

Mr. Horn. Well, how about those on the panel here? Is your exy 
perience pretty much what Mr. Burelli’s is? 

Mr. Miyashiro. Well, I think I can top him one. My vocational 
rehab counselor just wanted to find out if I was going to accept thei 
relocation job offer in Hawaii, nothing else. I sat in her office 1 
hour. A few days later she called me at home, at 7 o’clock in the 
evening, and asked me if I had made a decision yet. j 

Mr. Burelli. Mr. Horn, can I explain — ^between the two voc 
rehab counselors I have seen, I do not think there is a combine4 
4 hours, but both of them received astronomical amounts of money 
for phone calls and conversations I never had with them. On top 
of it, they would not sign a travel voucher for me because I haq 
to go to them; for 30 cents a mile, they refused to do that. When 
they asked me what I wanted to be when I grew up, I said I want 
to be a vocational rehab counselor for $65 an hour. You know what, 
they thought I was a hostile witness. I cannot understand why, I 
gave them an honest answer. I have always complied, but nobody 
has ever addressed the fact that I have a college education, I could 
sit behind a desk and flip through a yellow phone book and place 
people at jobs that do not exist. For $65 an hour, I will give Casper 
a job, OK? But let us look at the reality of it. You are talking about 
expenses and cost-effective ways? What is cost-effective about that? 

Recently my wife called because of a COLA raise we did not re- 
ceive and tried to talk to the claims examiner who has a very abu- 
sive attitude. He in turn turned it around and asked her or told 
her what an expense I have been for the U.S. Department of La- 
bor’s OWCP program, what an expense I have been. And they could 
not figure out wh>. Just simple review, if you look at the records, 
will show you why. So I mean why was she subjected to this kind 
of abuse. She called for a reason, to find out why we were shown 
that we were getting a deduction instead of an adduction of a 
COLA raise. There is no need for him to go into telling my wife 
how much of an expense I have been, what a problem I have been. 
And he is not the only one. I mean the past claims examiners have 
all been part of this whole deal. I mean they have caused this. So 
look at the source, do not look at the patient, look at the source 
of why it happened and that is where it is credited. 

The bogus vocational rehabilitation pro^ams, they are meaning- 
less, they have nothing to do with an5^hing. The prostitution doc- 
tors that they hire, what do they do, all they are doing is shopping 
for an opinion in their favor. Show me a physician that will get 
paid two and a half times the regular physician is going to say 
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something adverse and he will not be working for OWCP. [Ap- 
plause.] 

Mr. Horn. I take it you have all had the same experience, you 
can say. 

Ms. Santos. Congressman Horn, we would like to bring to your 
attention that there was a recent increase, by the power of a pen, 
a claims examiner could instantly refer you to a rehab who they 
pay $5,000 from the get up and go, but that amount has been in- 
creased. I am not sure if it is $15,000 now and beyond that then 
it goes to I believe the regional or — ^the San Francisco director 
could probably inform you on that. 

A point for your consideration regarding medical, it was item No. 
4 in my suggestions and recommendations, and this was shot up 
to Eleanor Holmes Norton, the minute that you are off your job at 
the end of the 365th day, 0PM has regulations both for health and 
life insurance that you are instantly terminated, you lose both ben- 
efits. You have to pay for it out of your own pocket and if you are 
not working, it creates a real hardship on any family. In my case 
after 5 years, I had to retroactively pay those benefits, even though 
I never received them, and we hope that those reforms can be 
made to help protect us. 

When else in your life do you need health and life insurance cov- 
erage is when you are disabled. 

Mr. Horn. Any further questions? 

Mr. Davis. No. 

Mr. Horn. The gentleman from Virginia does not have any fur- 
ther questions and neither do I, so we thank this panel for its 
cases. It is sad to see cases that each of you have gone through and 
it is sad to think that fellow public emplojyees are psirt of the prob- 
lem in terms of how they treat other public employees. You have 
made some very interesting suggestions here, such as looking at 
some of the so-called human relations training that some of the 
services and different Federal agencies have had, and just what 
kind of understanding of people when they go in and when they 
come out and are they making a difference. Your cases would say 
they are not making much difference. So sad as that is, we will 
pursue those matters down the line during the next year. 

We thank each of you for coming and sharing your own personal 
story. It has been very enlightening to say the least. Thank you for 
coming. [Applause.] 

The next panel is panel three which is Michael Kerr, Deputy As- 
sistant Secretary of Labor, Director, Office of Workers’ Compensa- 
tion Programs, accompanied by Shelby Hallmark, Deputy Director, 
Office of Workers’ Compensation Programs. 

Just so I get the name and title correctly, my sheet does not have 
you on it, i&^o you pronounce it 

Ms. Onodera. Onodera. 

Mr. Horn [continuing]. Onodera, and what is your first name? 
Ms. Onodera. Donna. 

Mr. Horn. Donna, D-o-n-n-a? 

Ms. Onodera. Yes. 

Mr. Horn. And your title? 

Ms. Onodera. Regional Director, San Francisco. 

Mr. Horn. OK, so let us all stand and raise your right hand. 
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[Witnesses sworn.] 

Mr. Horn. The clerk will note that all three witnesses have af- 
firmed, and we will begin with Michael Kerr, the Deputy Assistant 
Secretary, Office of Workers’ Compensation Programs, part of the 
Employment Standards Administration, U.S. Department of Labor. 
Welcome, Mr. Kerr. 

STATEMENT OF MICHAEL KERR, DEPUTY ASSISTANT SEC- 
RETARY OF LABOR, DIRECTOR, OFFICE OF WORKERS’ COM- 
PENSATION PROGRAMS, ACCOMPANIED BY SHELBY HALL- 
MARK, DEPUTY DIRECTOR, OFFICE OF WORKERS’ COM- 
PENSATION PROGRAMS; AND DONNA ONODERA, REGIONAL 

DIRECTOR, SAN FRANCISCO OFFICE, OFFICE OF WORKERS’ 

COMPENSATION PROGRAMS 

Mr. Kerr. Thank you very much. 

I have Shelby Hallmark here with me and Ms. Onodera. I think 
I would like to say a couple of things and then I think Shelby 
wants to say a couple of things. 

You have my testimony, I believe I will not read it, that we 
should just submit it for the record. 

Mr. Horn. Well, it is automatically in the record, but if you could 
summarize it, we would appreciate it. 

Mr. Kerr. Well, I would say that there are three points that are 
important in it. One is that this is an organization that is under- 
going change and has, we believe, become somewhat good at under- 
going change. It is one of the organizations in the Department of 
Labor that has first thought about and used the Government Per- 
formance and Results Act. 

The second thing in my testimony that I think is important 
about the organization is that it does now quickly approve the vast 
majority of claims. We get about 170,000 claims a year, about 
20,000 of them initially are denied, about 5,500 of those initial 
claims then go into the appeal process that we have been talking 
about here today. 

We think the organization is getting better. We think that de- 
spite some of the things that have been said here today, it is an 
organization that is supportive of Federal workers. I have recently 
taken on this position, partly because of my interest in the way 
this organization has been managed and partly because of my in- 
terest in this being an organization that when it talks about what 
it does well, talks about its employees. It is important for me to 
hear what I did hear today. 

We will review each of the cases of the people who testified here 
today and when we do that, I will think about two questions. One 
is whether these cases were handled in accordance with our poli- 
cies and procedures and the second, which is always the more in- 
teresting one, is whether these cases raise questions about changes 
that we should make in those policies and procedures. 

In terms of the first panel, the testimony that has been sub- 
mitted for the record is rather lengthy and I would say to the com- 
mittee that we will respond in writing to some of the quite serious 
charges that are made in that testimony. Some of the charges in 
the testimony have been sent to the Secretary and to the Assistant 
Secretary who I report to and I understand that they have asked 
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the IG to look into and the IG has reported on its analysis of some 
of those charges. But there is much more in the document before 
the panel that I saw this morning and we will look into the charges 
that are in that document. 

The other thing I would like to 

Mr. Horn. I take it in both those, I commend you for looking into 
it and I commend you for analyzing it. I assume we can have the 
final result and put it in the record of this hearing. 

Mr. Kerr. We will try and do it in 3 weeks. 

Mr. Horn. OK. We will keep it open, if you need another week 
or two. Let us face it, this thing has gone on for years and we are 
trying to get closure. We appreciate your help in getting closure, 
I am delighted you sent it to the Secretary and the Assistant Sec- 
retary. I did write a personal note to Secretary Reich oh, about 2^2 
years ago, I said you should know I am intending to investigate 
this situation, maybe you can take some time to clean it up. I do 
not know whether he did or not frankly, but he left office probably 
a few months after I wrote that note. 

Mr. Kerr. Not because of the note. 

The other thing I would like to respond to briefly is the opening 
statements that you made and that Congressman Davis made. Re- 
sponsiveness, good communications, answering questions, getting 
through to our offices, our district offices on the telephone, getting 
responses to letters that are written, these are all concerns that are 
shared at every level of my organization. When I talk to claims ex- 
aminers, they worry about it; when I talk to district directors, they 
worry about it; when I talk to regional directors, this is on their 
mind; and when I talk to other people in the Department of Labor 
above me, they have this problem. Our stakeholders, the union that 
I meet with, and the agencies that we meet with, all are concerned 
about this. The surveys that I have read that this agency has put 
out over the last several years, have this as the No. 1 issue. 

We have done some things, it is a much discussed problem. 
There are real resource issues involved here. There are different 
experiments in different regional offices about how best to handle 
incoming calls, how best to make sure that people’s letters are re- 
sponded to and that they get the right stuff in writing. It is a prob- 
lem that needs to be resolved. I think it is especially critical in an 
organization that thinks of itself as one that is undergoing change 
and is trying to revise its way of doing business. 

I know, because I have asked about it recently, that there are 
similar problems with congressional offices getting in touch with us 
and not just the two members who have raised it here. I am going 
to talk to people in what we call District 25, which is the district 
office in the Washington, DC area when I get back and when I go 
to San Francisco to meet with Donna’s staff later this week, I will 
have this issue on my agenda. 

I will tell you, given my initial forays into this organization, that 
the people who want this problem solved the most are the claims 
examiners. There are about 500 of them, they operate out of our 
district offices, they make thousands of adjudications a year. Most 
of them are GS-11 claims examiners or G^12 senior claims exam- 
iners. They answer millions of phone calls and letters every year, 
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they are expected to know and to apply a significant body of knowl- 
edge fairly and consistently day in and day out. 

They are the people whose work it is who are directly responsible 
for the fact that so few cases are appealed, the 170,000 claims, 
20,000 get denied, 5,500 initially go to hearings and appeals or to 
reconsideration or to ECAB. This group of people, I think, should 
get credit for the work they do. They do it quickly and I think, by 
and large, they do it accurately. They make mistakes. Some of 
those mistakes are inexcusable. That is why we have an appeals 
process, that is why we have a process that reviews their work in 
district offices, through the accountability review process that we 
use in which the offices are evaluated by people outside of their of- 
fices. 

I think that it is fair for me to say, after talking to some of these 
people, that to characterize their work as anticlaimant is unfair. To 
accuse them of willingly working in an organization that is progres- 
sively biased against claimants is simply not an accurate picture of 
what they do and how they feel about their work — where they feel 
their work fits in the U.S. Government and in the society as a 
whole. 

With respect to Hearings and Review, keeping in mind I believe 
that it is a narrow window on the adjudication process in the dis- 
trict offices, it is not surprising that the workload at Hearings and 
Review went up in the 1990’s. OWCP at the beginning of the 1990’s 
had just pulled itself out of a terrible backlog of work. This is a 
paper file operation, as people have said, files fill shelves in district 
offices, but in the 1980's, files were piled in comers, they were not 
being reviewed, adjudications were not being made. And as OWCP 
pulled itself out of this terrible backlog and began to turn to its 
other responsibilities under the law — ^under the law, we are re- 
quired to help the partially disabled seek and accept work, we are 
required to see that people recover and that they return to work, 
and that if they do not, that they leave the permanent rolls. In the 
1990's, as OWCP pulled itself out of this situation in which nobody 
was getting adjudications, and adjudications were getting done, the 
look at the long-term rolls, which has been called PRM, and the de- 
cision understanding that initially cases can be very, very com- 
plicated, the decision as people became disabled and had problems 
doing the jobs they did before to set up the quality case manage- 
ment structure, which did lead us into a situation in which more 
decisions were being made that people might appeal. People were 
being asked to change something they had done a long time ago, 
people were being asked to look at a change in their life and maybe 
that change required a change in the kind of employment that they 
might do, and people questioned those kinds of questions about 
themselves. 

I think Hearings and Review suffered from that increase in case- 
load from the beginning of those two processes. I do not know be- 
cause I have not asked, whether the evidence is that decisions that 
people made under PRM and quality case management are dif- 
ferent than the initial adjudication decisions. We can ask those 
questions. But I do know that the total number of cases in our ap- 
pellate bodies, year by year, assuming that 5,500 approximately 
are from initial adjudications, is about 17,000-18,000 cases in ap- 
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peals. That is reconsiderations, ECAB, and Hearings and Review. 
Given the large number of incoming cases, given the number of 
people on the long-term rolls, given the number of decisions that 
the claims examiners make day by day in Donna’s office and in 
District 25 and other district offices across the country, it is not a 
damming number from the point of view of the program and from 
the point of view of its current structure. 

I have talked to the director of Hearings and Review. I do think 
some things need to be done in Hearings and Review. At the mo- 
ment, I do not think they are structural. I think there is a backlog 
problem that needs to be dealt with and I have put it in the per- 
formance agreement for the people who run Hearings and Review. 
I think there is a timeliness issue in Hearings and Review having 
to do with cases where the medical evidence comes in before the 
file is mailed or cases where medical evidence comes in as the file 
reaches us. And I am prepared to talk with the various stake- 
holders of OWCP and with the staff of OWCP about if there is 
some way we can work on situations in which the case is really not 
complicated, there is new medical evidence, and that medical evi- 
dence could have been dealt with earlier, to keep them from getting 
caught in the 8 or 9 month work in Hearings and Review. 

I guess those are my thoughts listening here today, listening to 
you, listening to the two panels, in addition to the testimony that 
I submitted. I have Shelby Hallmark here with me, he is the Dep- 
uty Director of the Office of Workers’ Compensation Programs, he 
has been the acting Director of the Office of Workers’ Compensa- 
tion Programs when there has not been a political supervisor. He 
is at the moment spending about half of his time helping the De- 
partment and the Secretary write the strategic plan for the Depart- 
ment under the GPRA act and I think that is a testimonial to the 
kinds of changes that OWCP has gone through over the last few 
years. 

Donna Onodera has been the Regional Director in San Freincisco 
now for 9 years, 9V2 years, prior to that she was the District Direc- 
tor in San Francisco. So she has a lot of experience here in this 
State. She has 182 people working for her, she gets about 40,000 
claims a year, she has got 13,000 claims on the long-term rolls and 
a lot of experience with this program. 

I think Shelby wants to say a couple of things, if I have not used 
all of our time. 

[The prepared statement of Mr. Kerr follows:] 
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STATEMENT OF 
T. MICHAEL KERR 
DEPUTY ASSISTANT SECRETARY 
OFFICE OF WORKERS^ COMPENSATION PROGRAMS 
EMPLOYMENT STANDARDS ADMINISTRATION 
UNITED STATES DEPARTMENT OF LABOR 

before the 
SUBCOMMITTEE ON 

GOVERNMENT MANAGEMENT, INFORMATION, AND TECHNOLOGY 
COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT 
UNITED STATES HOUSE OF REPRESENTATIVES 

July 6, 1998 

Mr. Chairman and Members of the Subcommittee: 

I am pleased to be here today and appreciate this 
opportunity to discuss the administration of the Federal 
Employees' Compensation Act (FECA) by the Department of Labor's 
Office of Workers' Compensation Programs (OWCP) . 

FECA is the workers' compensation program which provides 
benefits to the nearly three million Federal employees in 72 
different agencies who sustain an injury in the performance of 
duty anywhere in the world. Because OWCP recognizes the extreme 
importance of this protection to Federal workers, we try to 
provide those benefits when they are due as quickly as possible. 
At the same time we try to offer a full range of medical and 
rehabilitation services to return injured employees to productive 
work at the earliest date possible. Each year OWCP receives 
170,000 injury notices. We maintain high standards for timely 
decision-making, prompt payment of wage loss claims and medical 
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bills, and are especially proud of the high number of workers 
successfully returned to work. 

The importance of this valuable benefit for Federal 
employees is underscored when a dramatic event, like the Oklahoma 
City bombing, occurs. OWCP went on site within twenty~four 
hours, provided assistance to families of those killed, 
authorized medical care, begin compensation benefits within days, 
and assigned local nurses to assist the injured. Although the 
intensity of service, which was unquestionably appropriate in 
Oklahoma City, may not be available, the same benefits are 
available to any Federal employee who suffers a disabling injury 
in the line of duty. 

In general, I believe our record shows we do a very good 
job, and that we are evolving and improving in measurable ways, 
thanks to the high quality, hard work of our employees. 

Our Regional Director for the west coast region, Donna 
Onodera, is here with me today should you wish to ask her about 
issues specific to the administration of the program here in 
California . 

Ms. Onodera has a staff of 182 people in two offices in San 
Francisco and Seattle, who handle about 40,000 new claims each 
year from an eight-state region and manage about 22 percent of 
our long-term disability cases, or some 13,000 additional cases. 
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The core of front-line workers for the Federal workers' 
compensation system are the over 500 claims examiners around the 
country. Every day they have to use good judgment to balance the 
demands of prompt responsive service to claimants, and 
responsible and fair administration of the law. 

It is the nature of large administrative systems that 
problems develop; such problems are inevitable, but they must be 
managed when they are identified. Congress, through oversight 
committees such as this, and through the treatment of constituent 
concerns, plays an important role in this process. As Deputy 
Assistant Secretary for Workers’ Compensation, I am glad to 
listen to the concerns expressed here and to work with the 
committee to respond to them. 

Since the topics of this hearing include timeliness issues 
and the delays that can be incurred in the CCA adjudicatory 
process, I would like to present some general statistics to put 
these issues into the context of the e.ntire stream of claims OWCP 
processes. In FY 1996 about 170,000 new injuries were reported, 
and about 148,000, roughly 88%, were approved on the basis of the 
initial claim submission. For the vast majority of FECA 
claimants, this means quick payment (within 28 days of our 
receipt) of medical bills and, if necessary, payment of wage-loss 
claims within 14 days of our receipt so that there is no 
interruption in the injured employee's income when their pay 
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Stops. 94% of workers who have accidents receive an initial 
decision within 45 days, while there is a longer time period (up 
to 180 days for complex occupational disease cases) is necessary 
to deal with situations requiring more evidentiary development. 

A small percentage of cases (12% in 1996) are denied on the 
basis of the initial submission. In a still smaller number of 
cases, claims that are ultimately found to be bona fide had been 
initially denied because sufficient information had not been 
provided. In 1996 about a quarter (5,500) of the claimants whose 
cases were denied went on to exercise one or more of the three 
appeals avenues available to them, and about 2,000 of those 
individuals, a little more than one percent of the initial 
170,000 injured workers, obtained eventual approval, in many 
cases because they provided additional evidence on 
reconsideration or appeal. 

The relatively small percentage of cases reaching the 
appellate process are a testimonial to the work of our front-line 
claims examiners in the district offices. We believe our current 
standards for timeliness of adjudication and reconsideration (90% 
of which are decided within 90 days) represent a good balance 
between the need for prompt responses and the development of the 
evidence, and our actual performance in these areas is good. We 
are not meeting our goals relating to timeliness of resolution 
appeals at the two highest appeals levols. As the organization 
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responsible for the oral hearings process, we have already 
implemented a series of measures to reduce the backlog in that 
area and to speed decision-making. 

Since the 1980' s OWCP has evolved into an organization able 
to respond to changing circumstances and to recognize the need to 
intelligently adjust its policies, procedures, and resource 
commitments. For example, in 1991 OWCP took a new look at the 
claimant's ability to produce evidence when the exposure to a 
work hazard had occurred over time. The claimant was not always 
able to extract good information from the employer, or obtain the 
kind of medical evidence needed regarding the relationship 
between an injury and the work. OWCP completely revised the 
procedures in such cases, directing claims examiners to 
streamline factual development and to direct and assist the 
claimant in getting the needed medical evidence. Examiners were 
directed to go straight to the claimant's physician to obtain 
needed evidence, rather than write letters to the claimant, and 
encouraged to accept the attending physician's well-rationalized 
opinion, initiating a referral only where the attending physician 
was not providing medical evidence on the claimant's behalf. 

These were sensible changes which both streamlined the process 
and helped claimants receive a fair result. 

In the mid-80’s OWCP realized that although new injury 
claims were being approved quickly on the basis of the evidence. 
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claims examiners felt obliged to request further evidence when it 
was time to issue the compensation payment, and too often 
claimants went without income for too long a time. The program 
worked hard to change this approach, and for the last fifteen 
years, the great majority of payments have been made within 14 
days of receipt of the wage loss claim from the agency. 

In the last few years it has became apparent that in spite 
of our now excellent record of timeliness in claims adjudication 
and payment, claimants, agencies, and medical providers cannot 
always get their questions answered immediately by calling our 
offices. We instituted a two-day response standard nationally 
last year, directed our offices to address their communication 
strategy through union/management partnerships, and we invested 
substantial resources in better equipment. Although that problem 
is not solved, we are looking at different approaches, using 
internal teamwork to make improvements and will eventually solve 
it . 


Over the last eight years, consistent with the Americans 
with Disabilities Act, we have adopted a new approach with 
respect to the management of disability claims . Research shows 
that if an injured person is left in isolation, with no contact 
from the supervisor, little activity or employment, and unfocused 
or passive medical attention, even a minor injury can lead to 
years of disability. The likelihood that a person will resume 
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work after an injury drops precipitously after six months off the 
job- regardless of the nature of the injury. 

Accordingly, in 1992, we began contracting with registered 
nurses to visit our claimants, talk with their doctors, and work 
with agencies to identify light duty that was safe for partially 
disabled workers to do. Even if their employing agency does not 
communicate with the employee, OWCP now does. We used to write 
legalistic letters; now we call or visit. 

We are committed to change to improve our quality and to 
meet expectations in a changing world. We have a strategic plan 
that looks forward to where we want to be, and sets realistic 
steps for getting there. Our goals are: (1) return to work; (2) 
service to injured workers; (3) fiscal integrity; and (4) 
partnership with customers and stakeholders . We have identified 
concrete indicators to provide a quantifiable measure of our 
accomplishment of these goals. After consultation with our 
employee unions, we are about to move into another period of 
change in accordance with this plan, in which document imaging, 
electronic transmission of injury notices and medical bills, 
better telephone equipment, and a "smarter,” more efficient, 
automated system will help examiners make better decisions, 
manage their work better, and answer callers' questions more 
quickly and completely. 


7 



320 


All change is hard. Most of our staff is open to change and 
actually welcome new opportunities to be of service. But with 
any change, some people are less comfortable, and not everyone 
agrees with the new direction. I am told that in 1985 some 
claims examiners thought we were urging them to pay benefits too 
quickly; they wanted to nail down every piece of evidence. 
Similarly, some people now think that helping people get back to 
work is a disguised means of denying people benefits to which 
they are entitled. We do not agree, and the vast majority of our 
staff and the people around the world who are concerned with 
disability Issues do not agree. The Congress which passed the 
Americans with Disabilities Act and the President who signed the 
Executive Order establishing the Task Force for the Employment of 
Adults with Disabilities — composed of Cabinet agency heads and 
chaired by the Secretary of Labor -- do not agree, 

I have listened attentively to the panels today. There 
appears to be honest disagreement regarding some aspects of the 
administration of the program. We encourage open discussion, 
but we believe our views on these issues are legally sound and 
reflect proper management decisions. In addition, Mr. Chairman, 

I can assure you that we will work with you and your staff to 
improve this program. 

We believe we have a good benefit program for Federal 
workers that is efficiently run, and we want to make it better. 
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Mr. Horn. I will tell you one thing we do not have are the 
resumes on each of you, somehow that slipped up. 

Mr. Kerr. We can do that. 

Mr. Horn. I would just like you to tell us now orally about your 
background, Mr. Kerr, so we get a feel for what you have been 
doing over the last 15-20 years. 

Mr. Kerr. Fifteen or twenty years — came to Washington in 1973 
to work for the American Federation of State, County and Munic- 
ipal Employees. I did political and legislative work for that organi- 
zation at a time in which it was an urban union of about 300,000 
members. 

During the Carter administration, I worked for about 3 years, 
half of it in the old Executive Office Building, for a lady named Es- 
ther Peterson, who did the consumer protection work for President 
Carter. After that, when Pat Harris went from HUD to what was 
then HEW, I went over to HEW and ran the congressional liaison 
office in the Office of the Assistant Secretary in charge of legisla- 
tive affairs. 

After that, I went back to school — I have a masters degree in city 
planning and I went back and I did the course work for a doctorate. 
Like many people, I did not finish. 

Mr. Horn. Long ago, we all called Washington the city of unwrit- 
ten dissertations. 

Mr. Kerr. There you go. 

I went back to AFSCME. AFSCME had then become a much 
larger organization, almost 2 million members. I went back into the 
legislative office, but quite frankly my job was to deal with institu- 
tional issues. 

Mr. Horn. Was Bill Welch with them? 

Mr. Kerr. Yes. 

Mr. Horn. Old friend, assistant to Senator Hart when I was on 
the Hill. 

Mr. Kerr. Well, I worked for Bill, I worked for Bill twice at 
AFSCME. 

Mr. Horn. He is a good man. 

Mr. Kerr. I worked for him — he is the guy that brought me to 
Washington and when I went back to AFSCME after the Carter 
administration, I went back to work for him again. He is now re- 
tired, he is in Maine, I would be delighted to say hello. 

Mr. Horn. Do. 

Mr. Kerr. What I did for AFSCME was institution building, the 
place had grown very quickly, it had tremendous numbers of work- 
ers that it had to represent. It needed institutions in each of the 
States and the cities where it represented people, that had quali- 
fied staff. I spent some time working on those issues. 

This administration, I came to work for Bob Reich, the Secrets^ 
of Labor as his Executive Secretary at the beginning of the admin- 
istration. My job, which is — ^part of my job now in OWCP, quite 
frankly, was to reach out to the career side of the department, and 
ask what is a good idea, what is a bad idea, what do we need to 
know, how do these organizations work. You can only change so 
many things, what is a good list of things to work on. When he left, 
I helped Secretary Herman set up her office, but said that 4 years 
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working in the fish bowl was enough and so I am now in the Office 
of Workers’ Compensation Programs. 

That may be more than you wanted to hear, but you asked. I do 
not have that written down anywhere, but I will be glad to give you 
a resume. 

Mr. Horn. You have a very good background to deal with this 
particular problem. 

Mr. Kerr. I like to think that is right. 

Mr. Horn. I wish you well on that. I was formerly administrative 
assistant to the Secretary of Labor James B. Mitchell. There were 
only two of us in his office then, the executive assistant and the 
administrative assistant. I suspect there are now 50. 

Mr. Kerr. Well 

Mr. Horn. All cabinet offices have grown substantially. 

Mr. Kerr [continuing]. We did not have that many. We did say 
to Secretary Reich that you have the opportunity to recreate the 
Department in your office, that is probably a bad idea, the Depart- 
ment is out there, let us work with it. 

Mr. Horn. Well, my Secretary is the first one that ever got some 
order out of the Department of Labor. In other words, he looked at 
it not as the bureau of apprenticeship, of training, but what are we 
doing for human resources, manpower, so forth, and pulled them 
together that way, which had never been done before. It came as 
a shocking sun)rise in the Department of Labor. But that is essen- 
tially what it is now. 

Mr. Kerr. Uh-huh. 

Mr. Horn. Well, Regional Director Onodera, do you want to give 
us a little bit of your background and then tell us your reaction to 
what you have heard today and what problems you see as a re- 
gional director? 

Ms. Onodera. OK. I have been with the Department of Labor for 
26 V 2 years. I started in the clerical ranks and I became a claims 
examiner. I have worked probably in more jobs than anyone in the 
OWCP, I worked as a claims examiner, a technical assistant, su- 
pervisory claims examiner, what used to be the Chief of Claims 
which is now the Assistant District Director, I was a District Direc- 
tor 2 Uid then became the Regional Director. And this has all been 
in the San Francisco region and office, so I have never left the 
area. 

As far as my reaction today, I am disturbed by what I have 
heard, but I do want to say that during my whole career with the 
Department of Labor as a claims examiner, our whole job and what 
we have always taught our claims examiners is we are the impar- 
tial adjudicator of the facts. Often it is very difficult when you have 
conflicting information and it is a difficult job of a claims examiner 
to look at the information on both sides and make the decision. 
Some cases are more difficult than others, you have got multiple 
issues and complicated issues. Some are not as easy as others and 
there are timeframes as discussed earlier. But it is good to keep 
in mind there are two types of injuries. 

One is the traumatic injury in which now the timeframe for adju- 
dicating those traumatic injuries is 45 days, those are the slips, the 
falls, the single incident types of injuries. And then we also have 
the occupational disease type of injuries where there are claims for 
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stress-related diseases, et cetera, and generally occur over a period 
of time. That timeframe is different for adjudicating than the trau- 
matic injuries, and that timeframe is 6 months or 180 days. So it 
is important for the office to make sure we are analyzing and look- 
ing at all the evidence, but we do give claims examiners more time 
to adjudicate the more difficult cases. 

As far as — I think there were issues about the 30-day time lim- 
its, claims examiners giving injured workers 30 days to submit evi- 
dence. That is generally after the claims examiners have looked at 
the information, gathered necessary evidence and in their opinion, 
the evidence is not there to accept the case. So after all of that 
time, they give a time limit so that the case does not go on and 
on and on. It is generally very reasonable, and as far as extensions, 
we do look at cases, requests for extensions on a case by case basis. 
We look at the merits of the request and make determinations, and 
they — we either accept them sometimes or reject them, depending 
on the validity of the request. 

Mr. Horn. Now what is the role you have with the hearing ex- 
aminers? 

Ms. Onodera. I have no role in that, that is 

Mr. Horn. That is beyond the regional stage? 

Ms. Onodera. Right, yes, it goes to Washington, DC once we 
make the decision, and if there is an appeal or a request for a hear- 
ing, then it goes to Washington, DC, and then that goes into Mr. 
Hallmark and Mr. Kerr’s area. 

Mr. Horn. OK. Mr. Hallmark, why don’t you tell us a little bit 
about your background. Shelby Hallmark is Deputy Director, Office 
of Workers’ Compensation Programs. 

Mr. Hallmark. Good afternoon. Chairman. 

I have been with the Department of Labor since 1980 in a series 
of progressively more complicated positions, if you will, including 
the last 8 years with the Office of Workers’ Compensation as either 
the Deputy or the Acting Director, and now again the Deputy. 

I would just like to add, if I can, with respect to the comments 
that Mr. Kerr and Ms. Onodera made, regarding timeliness. I 
would like to go back and comment on a point that Mr. Davis 
made, which was that in any system of our complexity, there have 
to be tradeoffs and balances made in setting up how the systems 
are run. And while the 45-day discussion that we had previously 
may seem, in a given individual’s case, to be an arbitrary time- 
frame, for that larger group of people we want to accomplish a 
timely response, and in some cases the timely response may not 
even be, as was mentioned today, to look at the case. So we set dif- 
ferent timeframes for different activities. I think on the whole that 
works pretty well. Some of the witnesses that you heard from panel 
one today see cases in their capacity as hearing representatives 
where problems arise. But as Mr. Kerr was suggesting, that is a 
fairly narrow slice of the larger pie and so what you see is perhaps 
a concentrated issue. 

One other point I would like to make in that regard is that while 
we have 45-day timeframes for adjudication of certain kinds of in- 
juries or 90 days or 180 days for other types, none of our time- 
frames are 100 percent and in every case, claims examiners are ex- 
pected and in fact exhorted to use their own common sense to make 
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decisions about how much time ought to be used in a given case. 
So there is no claims examiner out there who has a 100-percent re- 
quirement that every case must be resolved. Obviously they try to 
meet the timeframes, but they should and do use common sense 
and I think that is actually a common occurrence. 

Someone suggested this morning that we are interested only in 
timeliness. This program, as Mr. Kerr mentioned, in the 1980*s, 
had an absolute nightmare of paperwork and timeliness became a 
very serious issue, just because we needed to be able to stay on top 
of the workload. 

We are certainly now in a much better position to enhance and 
work on quality and one of our goals is to do that very thing, and 
we have emphases going on. 

We were talking about accountability reviews earlier. We look at 
our caseloads, we look at the cases and the adjudications and we 
are on record as one of our GPRA goals to increase the quality in 
a measurable fashion with respect to those cases that are sampled 
statistically and measured over time. So we are not sacrificing get- 
ting it right the first time for simply timeliness. We are trying to 
balance all of those issues and I think making progress toward 
that. Obviously, as we have heard today, there are cases where 
that does not work as we would like to see it work. There are cases 
where we need to do a better job, there are certainly cases where 
we need to communicate much more effectively than we have been 
able to do. 

Our claims examiners answer millions of phone calls a year, but 
they do not answer enough, and we are worWng hard on that, both 
at the national level and at the local levels. But we think we are 
making improvements and we believe that programs like the Qual- 
ity Case Management Program, which is one of our major initia- 
tives, and the use of nurses, if done properly by OWCP, could re- 
solve a lot of the problems that we heard about this morning. 

In many of the cases there was poor communication between 
OWCP and the employing agency or between the emplo 5 dng agency 
and the individual employee and their doctor. The very purpose of 
our nurse program is to get a person in who is medically knowl- 
edgeable, able to facilitate discussions and work between those par- 
ties to try to resolve problems; to get these issues resolved early so 
that they do not become long, frustrating, combative kinds of situa- 
tions. We believe that is actually working now. Many of the cases 
we have heard today were injuries that occurred before we had 
that system in place and made it work the way we hope to make 
it work; and we are continuing to work to improve it. 

So we are tr^ng to be, I believe, a responsible and positive, 
proactive organization. I think we are getting much better at that 
mission and will continue to work with you and the other Members 
of Congress to accomplish that. 

Mr. Horn. Well, I thank you for that statement. Can you give 
me a little bit more on the background that leads to how we can 
solve this problem? Did you come up through that sort of area? 

Mr. Hallmark. I am not clear about which particular problem. 

Mr. Horn. Well, I am thinking of the communications problems. 
What I listened to this morning, people — we have had not just in 
your agency, but the employing agency where we clearly have some 
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problems as to how facilitating they are when the incident first oc- 
curs. 

Mr. Hallmark. Exactly. 

Mr. Horn. They are on the ground floor. 

Mr. Hallmark. Right. This is a program and one of the — I hate 
to keep reiterating GPRA, I happen to be, as Mr. Kerr 
mentioned 

Mr. Horn. That is fine, this subcommittee has jurisdiction in 
that area, we are very strong on GPRA. 

Mr. Hallmark. I am a partisan of it because I believe that it fo- 
cuses on things that we ought to be focused on, which is results in 
terms of service to the people that our programs are aimed at. I 
believe that the problem that has existed in this program and other 
places in government is that Government agencies operate within 
their own turfs and have not worked well together to figure out 
what is the real need and what needs to be accomplished for this 
injured worker. So oftentimes you hear in stories like some of the 
ones we have heard today that people feel they were not treated 
well by their agency, they do not understand what has happened 
with respect to what OWCP has decided, there does not appear to 
be a communication going on between any of these individuals, or 
people believe that it is somehow conspiratorial. I frankly do not 
believe in the conspiracy theories because we often do not have 
time to even have those conversations, much less conspire. 

I do not mean to be facetious about that, but I think in fact one 
of our goals — ^we have four strategic goals and one of those is to 
work in partnership with both the employing agencies and the em- 
ployee union representatives. Both of whom we meet with fre- 
quently to try to administer this program, that must, of necessity, 
work between what the agency does and what OWCP does in a 
more effective way. We try to resolve problems where a supervisor 
is clearly not aware of their responsibilities or has the wrong im- 
pression about how they should be interacting with the claimant’s 
doctor and the kinds of problems that we have heard of this morn- 
ing. 

So those are issues we are trying to address by such things as 
tripartite training sessions where we get both employee unions and 
employing agency representatives who are charged with this re- 
sponsibility together with our claims staff to talk about whose re- 
sponsibility is what. We do not want to be creating more problems 
between employees and employers. In fact, we think we can work, 
and I think are beginning to work, to resolve some of those prob- 
lems. The Postal ^rvice is our biggest customer, clearly it is an 
area where we need to work. We believe the Postal Service needs 
to work with us and they are to a much greater extent becoming 
cooperative with us in the recent years. 

Mr. Horn. What do you do when you see an obvious foul up in 
one of the employing agencies? Does that trickle up the line of your 
hierarchy where either hearing examiners — ^well, let me start, 
claims examiners or hearing representatives look at that file and 
they say what a mess. This is the problem that you heard and I 
have heard of others where they do not even give them the forms 
in one particular post office. What do you do about that? 
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Mr. Hallmark. Well, as I believe one of the earlier witnesses 
pointed out, we are not an enforcement agency and we do not have 
the capacity to speciHcally tell the Postal Service you must do X, 
Y, or Z. Obviously there are criminal penalties, the Justice Depart- 
ment has I believe never enforced any of those penalties in this 
particular program. 

Mr. Horn. What is that criminal law that would prevail here? 

Mr. Hallmark. There is a provision in the FECA which points 
to the Federal criminal statutes with regard to a supervisor’s re- 
sponsibility for submitting claims. 

We work very hard on that point. We have — and in fact some of 
the cases that you heard today show that our claims examiners in 
the district offices are attempting to encourage and educate and in 
some cases fairly strongly jawbone with agencies which are failing 
to do what they are obliged to do. And I think that is an ethos and 
a culture that is out there throughout our district offices. 'Hiere are 
cases where we learn that individuals in supervisory responsibility 
are just fla^antly misbehaving. We are working with the national 
representatives of those agencies to try to address that. 

For example, a couple of years ago, we encouraged and in fact 
sort of jawboned our own IG into having a joint study with the 
Postal Inspection Service to address those very issues, and I can 
tell you there were some fairly contentious discussions about the 
scope and findings of that study. We continue to be concerned 
about it and obviously where we hear of a situation where an agen- 
cy is doing something that we consider to be outside the pale, we 
will go to that agency at the national level and attempt to get re- 
dress. 

Mr. Horn. That is what I had hoped you would say, and then 
the question is at what level do you inform the agency of what is 
going on there? In other words, a lot of these cases are post office, 
did you ever write the late now former, now departed Postmaster 
General of the United States and say hey, you have got a problem 
and here are a few of them? 

Mr. Hallmark. We had discussions with Mr. Kenneth Hunter 
who at the time I believe was the head of the Postal Inspection 
Service. I am not aware that we wrote directly to Mr. Runyon, but 
we have worked at the highest levels in terms of their officials re- 
sponsible for this and we deal directly with the individual who is 
charged with this program nationwide, on a regular basis, and with 
his staff. 

Mr. Horn. I guess my attitude would be I would deal with the 
chief executive of the organization. I was a university president for 
18 years and I wanted to see the bad news, not just the good news, 
and that makes a difference. I had an open door to anybody who 
wanted to walk through it, and I think that makes a difference. 
But often nobody wants to tell the boss at the top the bad news, 
just give him good news. And unfortunately too many Government 
organizations as well as private organizations are run that way. 
Now with a private organization, if they do it long enough, they are 
out of business. In a Government organization, they do not go out 
of business no matter how bad they are unless Congress just says 
hey, enough is enough. 
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So I would suggest that you copy the chief executive or write 
them the letter and copy your friends in the Postal Inspection, be- 
cause some of these inspection services are not doing the job they 
should be doing and they do not want to have the bad news. [Ap- 
plause.] 

And I am thinking obviously of the Naval Investigative Service, 
we have seen what a mess that was on a number of areas, and un- 
less somebody moves in on them and says come on, folks, we are 
here to serve the client and people, we are not here to have them 
exist to serve us. I think if they do not take that impression, that 
is what a lot of these agencies have, and you have got to just break 
that culture. The new Commissioner of the Internal Revenue Serv- 
ice, who I think is one of the finest appointees I have seen lately, 
he has got his hands full. He has got 102,000 people, they have had 
an attitude problem, a lot of them, most of them are very fine peo- 
ple, but they have also had lousy management for years, nobody 
that knew how to manage any organization and hopefully he can 
turn that agency around. And that is what you are going to have 
to do. [Applause.] 

Mr. Kerr. To respond to your question at a slightly different 
level, one of the things that I said to this group when I came over 
was OK, you now have a Deputy Assistant Secretary as a political 
appointee, what do you want me to do, and they talked to me about 
this problem with the agencies. What they said was it would be 
helpful if you would use your title and your office to start calling 
people above the people that we talk to in some of these agencies. 
They said it would be helpful if you could talk to the Deputy Sec- 
retary at the Department of Labor about raising issues having to 
do with agency performance and workers* comp with the Presi- 
dent*s Management Council, It would be helpful to us — and this is 
the staff talking to me — if we had a voice above the people who re- 
turn our calls in agencies outside of the Department of Labor. I 
have started to do the education of the people above me and to talk 
about what kinds of issues we could raise. The agency outreach 
and jawboning is something that we do not really expect the claims 
examiners or the senior claims examiners to do, it is not in their 
performance agreement. It is in Donna’s, it is in the district direc- 
tors* under the regional directors, it is in mine, and it is in Shel- 
by’s, and I think we need to do more. 

To give you a sense of how we think about it, the staff has talked 
to me about what I should say when I talk to people in other agen- 
cies about workers’ comp and how they should relate to us. And I 
have three things in front of me here and I think they are illus- 
trative of what the problems are and the fact that we have no au- 
thority to make these agencies work one way or another. 

First, they tell me, tell the agencies to stop trying to do our job. 
[Applause.] 

It is a conflict of interest, it slows cases down, it delays our 
knowing about an injury and the claimant has a right to their own 
doctor and not to talk to somebody in the agency. [Applause.] 

So the first sort of thing I got told by the staff was these agencies 
are trying to do our job, we have got to figure out a way to start 
communicating and tell them to stop doing it. 
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The second thing that they asked me to say was tell them to get 
their reports to us in a complete and a timely fashion. A lot of in- 
jured employees come to us from the agencies without complete in- 
formation, not the employees, the forms we get from the agencies, 
and they come late, which means in some cases somebody is no 
longer on the payroll. This is unfair to the claimants, my staff says 
to me it also makes our job a lot tougher. If we call somebody about 
talking to a rehab specialist or about how they are doing or about 
coming in to talk to a nurse and they have been off the payroll for 
a month, they are mad at us. The Government is all one organiza- 
tion, we happen to be on the other end of the line. So the second 
thing that I have been asked to talk to the agencies about is not 
so much what they do in terms of their own feelings about workers’ 
compensation, but get us the forms, get them in time, make sure 
they are complete, so that when we are talking to people, they do 
not already feel like they have been mistreated. 

Third, they tell me to say to them stop, talk to your managers 
about the fact that in too many cases, they try to distinguish be- 
tween deserving and undeserving workers’ comp claims. It is not 
something the agency’s managers ought to be doing, it is not some- 
thing my claims examiners do or ought to be doing. It is our job 
to look at the medical evidence, to look at the law, and to m^e 
an adjudication, it is not the agency’s. 

So they are beginning to make appointments for me and I am be- 
ginning to talk to the front office about how we talk to the agen- 
cies, but from my point of view, this is one of the first things that 
I was talked to about by the staff when I got here and I think that 
the testimony here today by the second panel certainly reinforces 
my desire to follow through on this. 

Mr. Horn. Well, I am delighted to hear that. [Applause.] 

Let me read you a paragraph that I am sure you heard from Mr. 
Usher, who is a hearing representing, “Further, some employing 
agencies have also established their own ‘pipeline’ to the director, 
FECA. Employers dissatisfied with the decision of the hearing rep- 
resentative favorable to the claimant for which the employer is 
thereby obligated to incur the costs of disability, medical treatment, 
vocational rehabilitation, et cetera, have developed a practice of 
maintaining a relationship with the director, FECA, toward the 
end of securing his influence over the hearing representative and/ 
or the decision issued. It has become all too common for a decision 
issued by the hearing representative based upon ffill consideration 
of the evidence, argument and testimony favorable to the claimant 
to be ‘called back’ by the director’s office, held for a number of 
months before it is returned to the hearing representative for re- 
write with a different conclusion or reissued by another employee 
of the director’s office with the result desired by the employer.” 

Is that a true statement? 

Mr. Kerr. I do not know that it is. I said at the beginning I 
would go through Mr. Usher’s testimony and Mr. Perez’ and look 
into this. I think Shelby has something he wants to say. 

Mr. Hallmark. Yes. There were a number of comments about 
the director of the FECA program, Mr. Markey. He started as a 
claims examiner in this program in 1972 and worked his way up, 
as Donna did. I do not think there is an individual in that program 
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who is more dedicated to the notion of making appropriate factual 
determinations and following the law and procedures. He is not one 
who is anxious to be influenced by Federal agencies. In fact, I think 
there are Federal agency representatives at some of the highest 
levels who will tell you that he is a very pugnacious individual who 
wants to not be persuaded about those kinds of issues. 

Mr. Markey does, however, have the responsibility of reviewing 
hearing representative's decisions as part of the process. That is, 
as was commented on earlier this morning, not a hidden review, 
that is a part of the structure and established process, and he does 
it. My understanding is that very few cases in fact are sent back 
for revision, and extraordinarily rare is it the case that a decision 
goes back for a different outcome as opposed to revisions to in- 
crease the clarity of the presentation or rationale explanation, 

Mr. Horn. Well I take it you are the deputy director, is that not 
true, Mr. Hallmark? 

Mr. Hallmark. Yes, sir. 

Mr. Horn. Do you ever see the director that is just going through 
these things and saying reject that one, reject that, approve that? 
I mean he has not spent the time on it the hearing examiner has. 
How much time is given by the director to this? 

Mr. Hallmark. The director's review goes primarily to the issue 
of the degree to which the decision is clear and can be understood. 
Many of these decisions, as was testified to this morning, result in 
a remand to the district office with some new instructions as to fur- 
ther development. It is his desire that those instructions be clear, 
that the claims examiner or the district office be able to follow 
those instructions, and that the decisions follow the policy and pro- 
cedures that all claims examiners, including hearing representa- 
tives, in that branch are obliged to follow. 

No, he does not substitute his view with respect to the judging 
of credibility of witnesses, but he does perform, in some instances — 
as I say, it is a very small percentage of cases — he does perform 
a review of the legal rationale, if you will. 

Mr. Horn. Mr. Kerr, do you have any problem or comment on 
that? 

Mr. Kerr. The only comment I will make, as the Secretary's rep- 
resentative in OWCP now, is that it is the Secretary's authority 
that is passed down through the assistant secretary and through 
me 

Mr. Horn. Is that in a particular directive within the depart- 
ment? 

Mr. Kerr. Yeah, there are Secretarial orders 

Mr. Horn. Why do you not just file it for the record at this point 
without objection. 

Mr. Kerr. OK. 

Mr. Horn. So we have the hierarchy and the various papers au- 
thorizing you to do things. 

[The information referred to follows:] 
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Sunnyvmie. CA: Aithor Andansn LLP.. 
S«n Cv; Aithur D. Little. Idc.. San 

Fruuaao\ CA: Center for Infonnmtioa 
Teumology and Managemnit. Berketey. 
CA: CranBoute. Redwood Shone. CA; 
Cvbeibiuineee Aeeoudon fapan. 
Tokyo. lAPAN: Cyberpeth. Oram. UT: 
Deoom Corporation, SeouL KOREA; 
Daimler Bens Raeeeich end Technology. 
Pelo Alto, CA: Drfenaa In&rmetian 
Syatemc Agency; RoMob, VA: Eaithweb 
Inc.. New York. NY: Electronic 
Purcfaaeing Infocmatlmi Corporation. 
New Ymk, NY; E-Stamp Corporation. 
Palo Alto. CA: FabUnfc. Colorado 
Springe. GO: Fitat Tedinology Federal 
Qadit Union. Deeraiton. OR: France 
Telecmn. San Aanciaco, CA; Freddie 
Mac. McLean. VA; GTE. Naadhem. MA: 
GCTach. New York. NY; Intwnat 
BuainaoeGraup (IBG). Bedford. NH; 

View. CA; iCet Cotporatlon, Seattle. 

WA: Idea Canter Iim.. Lea Vegaa. NV: 
InRafaranca Inc.. Sunnyvale. CA; 
Inatitute of the Future. Menlo Park. CA: 
Internet Profilea (OPRO). Palo Alto. CA; 
Lixard nnmwmniraHnw fnc.. Santa 
Clara. CA: Logtadce Advantage. Atlanu. 
GA: Madiakol^ San foae. CA; Meroantac 
Inc.. Uala. IL; MFP Auatialia. Adelaide. 
AUSTRALIA: MiteiUahu Elaciiic 
Corporation, Tokyo, JAPAN; MPACT 
imiiitti* Svatema. Uvonia. MI: 
NACHA/Waapay. San Bruno. CA; 
nCIphar Llmitao. Camhiidga, 

QIGLAND; NCR. Unooft. NJ: 

Natgraoar. Naw York. NY; NIA. 

Oakland. CA: National Institute of 
Standards and Tacfanology <NIST). 
Caitherabuig, MD; NortsL Ottawa. 
Ontario. CANADA; Northam Telecom 
(Nortel), Reaeercfa THangla Park. NC; 
Novalink TechnologiBa inc.. Framont, 
CA: NTT DaU Communicationa. Palo 
Alto. CA; Partner. Salt Lake Qty. UT: 
Paylinx Coipandon. SL Louie. MO; 
Portland Software. Portland. OR; 

Saqqaia Systama. Sunnyvale. CA: Seoul 
Weh Society, SeouL KOREA: Signal 
Internet Tec^ologiea. Plttibui^. PA: 
Skomia Law Firm. San )oaa, CA: 
Software Forum. Palo Aito. CA: Supply 
Tech. Ann Arbor, MI: Terisa Systems, 
Los Altos, CA: Undatwiiters 
Laboratories Inc.. Sente Clara. CA; U.S. 
Wab. HuntM Clara. CA: VeriSign. 
Mountain View. CA: WhoWhara?, 
Mountain View, CA; WlZnet-Worldwide 
Internet Solutions Network Inc.. Delray 
Beech. FU WorldPolnt Intaractiva Inc.. 
Solans Beach. CA; and Xt^ Software. 
Vancouver. British Columbia. CANADA. 

The following orgeuizationa have 
joined the Consortium as In-Klnd 
Members; Coundi of Better Business 
Biuiesus. Arlington. VA; Gray. Cary. 

Ware a Friadennch. Palo Alto. CA: and 


Internet Businem Group (IBG), Bedford. 
NH. 

The foUowmg Sponaor Members have 
cancslad their memberships: Allen- 
Bradley Company Inc. Albuquerque. 
NM: NYNEX Corporation. Middleton. 
MA: Delphi Internet Sarvioes 
Corporatioa. Cambridge, MA: InterNex 
Information Servioee. Menlo Park. CA; 
Avex Electronics Inc. Huntsville. AL; 
DE. Shaw * Cql, LP.. New York, NY; 
and First Intentate Bancasp, Los 
Angeles. CA. 

The following Associate Kfombeia 
have ranee led thter membeiahlps: 
Concurrent Technologiet Coqwration. 
Oakland. CA; Intafoan-Unirendty of 
Virginia. Computer Science Department. 
OharlottesviUc VA: Ttadpwinda 
Tenfaoologi ea Inc orporate. Wlnrton- 
Selem. NO IQE Camputer Society, 
lYaahington. DC; Europeen Union nawfc’ 
Antigua. WEST INDIES; Loa Ahunoa 
National Laboratory. Loa Alamoa. NM: 
FrontiBr Technologies Corporatum. 
Mequon, Wl; Nihongo Yellow Pages 
Inc. San )oae. CA; Dun A Biadstreet. 
Westport. CT; Arroyo Seco/Fon Play 
Golf. South Peeedena. CA; CyfaerMsik 
Inc. Waahlngtmi. DC; Process Software 
Corporation. Framingham. MA: runtah 
Intfnnadooal Inc. Simnyvale CA; 
Intemat Shopping Network, Menlo Park. 
CA; and Nanothlnc s— Ftenciaoo, CA. 

The following companiM have 
changed their mambsnfaips from 
Associate to In-Kind: l/Pro, Palo Alto, 
CA; and Vandazbllt University, 
Nashville. TN. 

No other changee have been made in 
either the membeiahip or plaimed 
activltiei of the Consortium. 

Mesnbenhip rsmaina open and the 
Cbnaoitiiiin Intends to file additional 
written notifications disci oaing all 
changes m membership. 

On )una 13. 1994. the Consortium, as 
‘Smart Valley ConunmeeNat Consortium 
Inc. filed its original notification 
pursuant to $ e(a) of the Act. The 
Department of fuatice published a notice 
in the Federal Registar pursuant to 
sactlOQ 6(b) of the Act on August 31. 

1994 (59 FR 45012). 

The last notifiesuon was filed with 
the Ospartmant on August 17, 1995. A 
Qotica was published In the Federal 
Register on December 18. 1995 (60 FR 
65068). 

Dinctor of OpomtienM. Antitnist Divifion. 

IFR Doc. 9e-3330S Filed 12-31-90; 8:4S ami 
aauNQ oooa 44ta.ii-M 


Noitoe Purmiam to ttre 



cooperattve ftoMwcirM Preduedon 

Act of 11)91 nwiilimnuuunii ReMerali 
Coiporatlofi 


Notice is hereby given thaL on 
December 6. 1996. puntuml to Section 
8(a) of the National Cooperat i ve 
Re s earch and Produetten Act of 1993. 
15 U.S.C. $ 4301 eteaf . (‘*the Act"), 


("SeX") haa filod waetllrerifti 

sunultaneoualy ivith the Attnnay 
Genmi and the Fedanl Tknda 
fViewiiit— 1*11 ^faamgtf in its 

memb e iah ip stetne. Hie n o rtflr atkma 
ware Bled tetha piopoae of 
the Act's proviaiona Hmiri M 
recovery of itdiw i to ectnal 


Spodflcaily, AG AandteM. Amlogy , 
Inc, ewd inleUiSanee Gorponcionera no 


No other cbangM hnro h 
either fw^nha niiin planned 
activity of the group reieaich proJecL 
Menibwehip in this gro u p r 
prefect ramaina open, and 


intends to file eddldonal written 
notification diaclortng all changaa in 


On fonnary 7. 10S8. L— ■— 

Reaaatch Gorpention filed ite oiigtiiBi 
nodficatltm pursuant to fiadlten 6(a) of 
the Act The Oepartnant trffnttoB 
published a notice in tba Fedmai 
Register pursuant to Section 6(b) of the 
Act on fanuary 30. 1088 (SO FR 4281). 

The lart notificarioo wne filed with 
the Dapaitinant on Octabarlfi. 1096. A 
notice was published in the Federal 
Regtefor pursuant to Seetton 6(b) of the 
ActonOeoamfaerO, 1998(61 FR 64371). 

Dlmcfor o/ OperatioiiA AnCftrnstilMiion. 

[FR Doc. 90-33310 Filed 12-31-M: 0:46 am| 


OEPARTMENT OF LABOR 
[Saeretery’a Ordar«*86| 

Detegadon of Auth or ftlaa and 
Aaatgnmant of RaapofialbIMIaa to die 
Aaatolant Sacreta^ for Finiitoyiiiant 
StenctardB and Other Oflldata In die 
Employment Sttndardi Admi niada doo 

December 27. 1900. 

1. Purpose. To delegate authorities 
end assign responsibiUtias to the 
Assistant Secaetary for Employment 
Standards and othuu’ officials in *l*i> 
Employment Standards Adminiatretion. 

2. DinctivBM Affected. This Order 
repeals and supacrodes Saoetaiy's 
Oi^r 1-93 (Employment Standards). In 
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addiUoa. tMi Ordv canoBla Swmuy t 
Oldcw: 2-M. 3-«X 4-«3, &-04 
(pnviowiy auptnHMiwi is by 

Sacrnuy t OnUar and 1-96, 

naaiiy. tids Qrd«r cuttals lay N<^ici 
pobluhad nt Hbm Fatfarai lan^aiH' at 61 
FR 31164 auaa 19. 1M6)- 

3. Rqdcgniimd. Thb Oidar. which 
rapaaif and (nipanadaa Saovtary't 
Onlar 1 - 93 . oaBirinrtaa tha ganaiic 
Saoatafv'a Ordar fortha EmpioymaBt 
Standaxda Admtnlaiatlca. Spadfinaily, 
thia Ordar dalafnaa authohdas and 
aaaigBa iw^wniiiihllltiaa to tha Aaaiatant 
Sacm^y Kar BnpiddBiot ^*»»**«*»i* 
and athaf edll^ililnthaEmphnrxna^ 
Standarda AdaainhanBioa aa daHnaaiad 
in fubpuapiphaSJi^ b^iw. All 
othar authodty and raaponrifadllty aat 
forth in thiaOhrdar wara dala^iad or 
aaaignad ptavientaly ta tha Aaaiatant 
Sacntaiy for KnqpkiyBatt 
Sacaataty'a Chdar t-93, and thu Otdar 
ca nrtnn aa tbnaa dataptic w a and 
aaaignnMtnfi in hiU faca and efiect. 
aacapt aa aapraady nodifiad haiain. 

a. £cchaa^ «/ Atdhoi^iea datMWft 
tha Aaaratom $«Gnilmyf»Empiafm«ftn 
Sianda^titm^ith0AMtig^aIaS0a^mBry 
far OccupatkmaJ Se^hty aiuf Haaiih. 
ThU Oidar. in campaKdon with 
Sacratary a Qidar (h49. aflacts an 
atthanpa id paideulv authofitiBB and 
laaponaihUUiaa batwaan Aaaiatant 
Saoaiaiy for Employaant Standarda 
and Uia Aadalant Sacntary far 
Oocnpadonal Salaty and Uaahh. Tha 
aarhanga waataatad in a pilot project 
far RagUaa VI ataddlAad \y Sacratary ’a 
Chdar 6-94 iantandad by Saeratary ‘a 
Okdtt 1^1. that {paenadthaaa aaaiatant 
Sacmaiiaa iimitadcQafaiifaait authmity 
to anfann oartain anairoamaittal and 
public haalth'talatad whiatiablowar 
protacdon lawa, ndhicd had baan 
dalagatad to tha Eaploymant Standarda 
Admintatwtian (ESAJ undar Saoaufy's 
Ordar 1-93. an autadn lawa aiubUahing 
labor standarda field sanitation 

and iB^ntm hauaittg, which had bam 
daia^M to tha Oocup^oeal Safa^ 
and Health Adiainiatration iC^KAl 
undar Sacarataiy's Order 1-90, Tha pika 
project laauittid in a datttminaticm that 
tha raapacdva aganciaa would make 
battar uaa oi thalr program axpwdaa. 
and. thMajkia, that tha Oapactmant of 
Lab« would moia aOaciivaly and 
afficimtiy ubiixa iu lasouicaa. by a 
pannanant tmnafar of apaofic 
enforcement acdvUiaa b atwaan the 
Aaaiatant Sacmtaiiaa for ESA and 
oaiA- 

Anggdiiigiy, thit Otdat granta tha 
Aaaiatant Saaetary far ESA authority 
under Um Oocupatkaai Safaty and 
Haaith Act of 39^. 29 U.S.C 651 et 
seq.. to anltuca compliance by 
agricuinuai ansployan with, and to 


wufc. u*. t»iu. 1 t mummy. January 


develop and laaua oorapUance 
intiBpratBtioDa regarding, tha standarda 
on: (1} Field aanitahon. 29 C,FX 
19:1^118; and (Z| teaaporety IdMr 
camps. 29 CF 1910.142. aa daacnbad 
in aubpanpaph 4M22}Q>} of thia 
Ordar. fSaa at^paiaipi^ 4,a422} of thia 
Ordar.) Sactacuy'a CMar 6-4)6 granta 
tha Aasiatant Saaetary far OSfiA 
authority to invaad^te and raaolve 
ailagadtms of disaioinatnry actiona 
tihm by ampioyera againat amployeaa 
in violaitton of the foUmrin^ atatutory 
whiatlBbio%nr protacdon prenrialfma: (1) 
SaetfaQ itiOCiM dm Sda BdsihiBg 
Water Act. 42 IXS.C {2) 

Sactkitt 211 oldm ^ogy 
ftaacgndadcB ^.af 1974. aa 
anmnded. 42 U.Sa56Sl; (3) Sacfitm 
ttfKaHd) of tha Coopiahanidve 

Fjntrii fiwfMaw— I rV u wnyi<iw««rtow 

and Liability Act of 1980, 42 dj5.C 
96to(aHdh (4) Sacdon 507 of tha 
Fadetal WatePoUudoo Control Act 33 
U.S.C 1307: (S) Sacdon 23 of tha Toxic 
Stthrtannaa Com»l Act 15 U>S,C 2632: 
161 Secdm 7001 of tha Sidid Waata 
l^i^oaai Axa* 42 U4.C 6971: and (7) 
Sacdon 322 ^ Urn dam Air A4d* 42 
as.c 7622. 

k £M^«wr to lha Alufahint 
Sacretoiy for Empfoymant SUmdantt: 
CmaiaAtttiwtittmofth»F 0 nw 
Aiaiaittto Sacntay^ the AJORuntoon 
Werfcpfaen. This Order rialaiplaa to the 
Aeatotam SacretmT for ESA caataln 
amfaoiidaaof tha foimar Amabmi 
Socratary fin fas American Worhpiaoa. 
raiadi^ phnapaify to tbaOflSoa ol 
Lahor-ManagiMBBt Standards, aa aat 
fmfa in Saoeiuy a Cktfar 2--l^. Thia 
Ordar faatdiy canoala a tompoiary 
dakagadm in my Nodoa puhndiad in 
tha Fadand I^Mvat 81 FK 31164 
(Juna 19. 19Q0L Thus, the Aadatam 
Sacratary far KA shall baocuna tha ia^ 
succamor to faa leaidual authoridas and 
reeponiibUitiesof faa fanner Aaaiatant 
Saorataiy for tire Amancan Woihpiaoe, 
(Sea subpanvt^ha 4,a.f23M26| id thia 
Onfar.l 

c.i3aley^« totMAaaadflnt 
Soereuay ^phymoRt Steutdordt 
far WofraitoHaurAdhuftfabtitor, and 
far Sr^onoi Admijiktratoni: Autfkonty 
To faaur Adnuiurtratiwi Subpoenas, in 
Oudifay AKfahg Co.. U4, v. tioUand, 

3ts U.S. 3S7 (1942), far Suptmua Court 
ruled that faa Wage and Hour 
Adminktnior of ESA could not dehyala 
hia subpoau authority undar tha Fair 
Labor Standards Act to other ofiddaU. 
Howew. ptumam to ifaorganiaatioB 
Pbm No, 6 of 19K). n^uintod in S U,S.C 
App.. whfah was aufhofirad by tire 
Raaqtaniaedm Aa of 1949. ail 
bmc^iu of tire Administrator and othar 
ofiken of faa Oapaitmmt of Labor wen 
trenafaiTBd to the Secretary. The 


2. itM? I NOtiom 


Raorganixadon Plan authorimd tha 
Saaetary. in dim. to authociaeany 
offioar, agency, or ampioyea of tha 
Oapanziretm to patfina any fiaedflB of 
faaSacnmry. 

hi IW Congreaa BTipTaaifaimtfad 
RaorganfadlrmPlan No. 6 of 1990. iao 
Public Uw 98-632 (OoL 10. 1904L 
roptintad in 5 U.SjC. 600 note. wUch 
thm baa tha full faroa tad affnt of law. 
Pnnuent to this authority, tUa Ordm 
d e l B B i t ai to tha Assist an t S eoa ta ry for 
ESA. tha Wap and Hour AdUniabater, 
andtharagbare) admjniatiBhnm, apaeiflc 
authority to Isaw adntfBialimiva 
nfapotnaa undar Sacdon 9 of faa Fair 
Staadaida Ad id 1938. aa 
aaMndad. ^ U JS.C 209; Saodon 6 of 
tha Walah-Haalay PifafieCoBlBaoto AdU 
41 U.S£. 39; Sactfam 4(a) oflha 
McNamaie-Olfani Satvloa Gonliact Act. 
41 \3SJC. 3S3(a); Sacdon OUfa) of tha 
Migrant M iffd Saireoirel AptoadfanI 
WcivkarPirolacdcmAadil98S.29 
tJ.S.C. 1862(b); Sacdon 8(b) of faa 
Employee Polygraph Prataodon Act of 
1968. 29 VSJC. 2004(b): Section 106 of 
faa Fmniiy and Madl^ Lasea Act ^ 
1993. 26 USjC 2628: md Saotfatt 8(bl 
irfthaOoottpadooal Safaty and Kaalth 
Act of 1670. 29 U.S.C 8S7fah with 
raapact to tha auihority dalaanlad by 
Ihla Chdar. (Sea Bubpatenana 4.a4l)- 
(3L (aL (9). (21L (22V^l\ind 4JC. of 
thia Order.) 

fa Dafagodcu) to far Aariainnf 
Shcratofy^br EmpkynaP Standdnds. 
far Mfagr ond Hour AdedoMstor. aad 
far D^tyArndMima Saexetmy'jfar 
FadaniCoiimmsCaai^ianaKAx^tonty 
TofamireoCfaa&nef nfiffpe Tlda 
Order daiagmas to the Aadamt 
Secracary for ESA. tha Wage and Hour 
Admtolatralar. and thaPaputy Asaiatont 
Saoutary far Federal Contiaat 
Compliance, apacific authority to 
fonn^y tnvolre any naoaaaary 
Rovarnmentri claim of ptMlaga aiiaing 
aom faa fancdoaa of tha Wage and 
Hour fXviafan and faa OBoa of Fadaral 
Gadraat Camplknoa P r u g rai n a (thia 
authimty wasdd^Biad prariOBaly to 
tha Wags mi Hour Adndnfatratar and 
the Oeouty Aadataiit Sacntmy for 
Fadaim Contraa CompUaBoa in 
Sacratary's Ordm 3-43 and 4-93. 
leapoodvelyi). This Otdarvaatiaam in 
aCEnn faa giddaUnaa, sat forth in thaaa 
narllnr fTrnmri fur aaaaiting a hinnal 
claim of privUagaL (Saa nit^mafrepha 
4fa.(2) and 4j± of thia Onfar.) 

4. Delegation ofAuthaityaitd 
Aasmrniem i^JIkpamfadffy. 

a. 3^ Acdatont SaaPBy>br 
Employmmat SUadard* ia bnmby 
dalapW authority and anipod 
reapmaibUily. axo^ aa handnaftar 
proridofa far inityiiM outtha 
ampioymant standat^. labor tttadaida. 
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•ndlabar'iK 
poHri— . pragnauL and actiyitiei of tha 
Daparasnt of Labor, inritiding thoaa 
Juactiooa to ba pa ri a n a a d by tbo 
Socntary of Late undar tha doaignaiad 
pnmaionB of dia ioUawing statutea: 

(1) Tlia Fair Labor Staaurda Act of 
1938, aa amaodad. 29 XJSC. 201 rl aao. 
(FlSALb 


oGCupatton oidan and othsr roKulatiana 

• — ami 

aubpoanaantbofityiindBr 39 (7,5X1 209. 
AntDority and raapoaiaUdllty for tba 
Egoni Fay Ad. SacUoB 8(d) of tha FLSA, 
warn tnnafanad to tba ficptai 
OnployinaBt Oj^ortoidty Comnuaakm 
cm )uly 1. 1979. pmanant to tba 
Pnaidaiit'a Panipinimiiw Plan Na 1 of 
Fafaniaiy 1978. lac out in tha Appaadlx 
to Tula 8..CovanBnBt Q i g— and 

^1S%^alah-Haa)ay Public 
Cflotncta Act of 1998, aaamondad, 41 
UiLC 39 at aaf,, aRB^K thnoa 
piorialaiia nlatiiig to aalMy haalih 


Oocupadonal SafMy and Haahh or tba 
Aaaiatant SacfBttiy for Mina Salbcy and 
Haalth. Tha anthddty of tba AaalBtant 
Saao^ for ESA iachidaa aubpoona 
aiithohty undar 41 U.S.C. 39. 

(3) Tha McNanaiaXTHaim Sarvioa 
Goamaot Ad of 1988.00 anaBdad.41 
U.5jCt asiatoaf^anaapttbooa 
proftdonaiihti^toaainy and haahh 

OmaprttMMdSalrtyandlfaaSS^^ 
authority of tba Aadatant Saciatary for 
ESA Includao oubpo aa a authority undar 
41 U.&C 393(0). 

(4) Tha Daria*6aodi Act aa anwodad, 
40UJ5X1 2780 at aag., and any Lowa 
nnw mflaring nr ■nhaMiuantly 
providing fv poavolilBg waga 

by tha Sa cj a wry in aoe oidanc a with or 
punuant to tba Oaria-Saoon Act; tba 
Copaiand Act 40 U.S.C 276c 
Raoiganlzatian Plan No. 14 of 1990; and 
tba Teonaaaaa VaUay Authority Act 16 
U.S.C 831. 

(5) Tha Contract Work Houn and 
Soiaty Standarda Act aa amaodett 40 
U.5JC. 327 at aaqi. aaoapt thoaa 
proviaiona tald^ to aaiaty and haalth 
dalegatad to tha Aaridast Sacntary for 
Occupatlfflial SafHy and Haalth. 

(0) TiUa m of tha Oadit 

Protocdon Act 19 (J.S.C. 1671 et aoq. 

(7) Tba labor itaadaida fmmaiona 

in Sacdona 5(i) and 7(g) of tha 
Nattonal Foundation for tha Arti and 
tha Humanidai Act 20 U.S.C 994(i) 
and 99e(g), KKoapt thoaa proviaiona 
relating to nfaty and haalth dalegatad to 
tba Aaaiitant Sacmaty for Oocuparionai 
Safety and Haohb. 

(6) Tba Ml^am and Saaaonal 
Agricultuiul Wackar Proiacrion Act of 


1983. 29 U.5.C 1S01 ef taq.. including 
subpoena autbontv undar 29 U.S.C 
1862(b). 

(9) Ibe Employee Polygraph 
Pratactian Act of 1988. 20 U.S.C 2001 
tt aaq.. inducing tubpoana authority 
under 29 U.SC. 2004(b). 

(10) The Fadanl Employaaa' 

Ari. aa anianded and 
axtandad, s U.&C 8101 at aatf., axoapt 
5 U.S.C 8149, aa it paitalns to tba 
Einployaaa' Companaadon Appaate 
Bol^ 

(11) Tbs Longahora and Harbor 
Woriun' Companaadon Act u 
amanded and anctroded. 33 U.S.C. 901 at 
saq.. axoapt 33 U.5.C 919(d), with 
raapact to adnlniatntlve law (udgaa in 
the OtBoa of Adodniatradva Law fudgaa; 
33 U.S.C. 921(b). aa it appUaa to tlra 
BanaAta Ravlaw Board; a^ acdvltiaa 
purauani to 33 U.5.C. 941. andgnad to 
tha Andatant Sacntary for Oocupadimai 
Safety and Haahh. 

(18) Tha Black Lung Baoefita Act aa 
amandad. 30 U.S.C 901 at aaq. 

(13) Tha aflUmadve acdon pxoviauuis 
of the Viatnani Era Vaianna' 
Raad)uatmaat Aariatanoa Act of 1974. aa 
aaaandad. 38 U.S.(1 4212. axoapc for 
monitoring of dia Fbdatal oontncun )ob 
Uatliig actMtfaa under 38 U.SJC. 4ai2(a) 


(La.. H-lAVltaal. 

(18) Tha anbnoamant of tha 
atteriatuna nquirad by ampioym 
undar tha INA potaialng to tha ' 

vHirica^&ctioa 

U.&C 1288(c)(4) (BHFhond foraiva 
itudanta KvoiklDgaffoaaBpna, 8 U.SjC 
1184 notmandanfenaaaHtoflite 

M noninnnigRnt prafanfanala, Sacdon 
212(nH2l afthalNA.8 ISSXL 
lia 2 (a)( 2 ). 

(19) Jofiit taqioarifaility and autbflclty 
with tha AaaiataotSaorat nr y far 
Employmnl and IMnfng far'anfardng 
tbn Eq^ Bmployinaat Opportunity in 
Apprandcaahlp and 'ftMning 


Saoauiy'a Onfer 4-90. 

(aO)TUlaloftha/ 

Dfeafatiaiaa Act of 1990.43 U.S.a 12101 
rtaag.. andthangiiiarifmaat41 CFR 
Part 60-742. 

(21) Tha Family and Madiral Laava 
Act of 1993. 29 USuC 2801 at aaq.. 
including aubpoena autho^ undar.29 
U.S.a 2816. 

(22) Ilia fiofmv and 

Haalth Act of 1970. 29 U.SJCU1 at 
saq., to conduct inapnodoaa and 

ulva 



(14) Sacdona SOKoL 901(0. 502. and 
503 of tha RahabiUtalion Art of 1973. aa 
aiOMUiad. 29 U,5XL 791(a). 791(0. 792. 
and 793; and EaacudvaOrifar 11798 
C'Dalagidng Autbority of tha Praaidant 
Undar the Eahdhiliudon Act of 1973") 


of January is. 1974. 
(16)EMacutii 


I ExKmdvu ORlar 11248 ("Equal 
Euploymant Opportunity") of 
Saftambar 24. 1988. aa ammidad by 
Ejmcutiva Order 11379 of Octobar 13. 
1987; and Exacudva Order 12086 
(“OTnaoHdation of Contraa Compilance 
Punctiona for Equal Employsniit 
Oppavtunity") of Octobar 5. 1978. 

(18) The loUowiiig proviaioiu of tba 
Immigration and Nadonaiity Act of 
1962. aa amandad. e U.S.C 1101 ataeq. 
(INA): SacdcQ 218(g)(2), 8 U.S,C 
1 188^2), raladng to ■— ampioyar 
oompUttioe with *•*««* *wii craiditlona 
of employment unte tba temporary 
alien agticultuni labor oertifl«tion (H- 
2A) program; and Sacdon 274A(b)(3), 8 
U.S.C 1324A(bH3). relating to 
amployment aligi^ty verifiaiuoa and 


(a) Bald aanitatfen. 29 CR 1928.110: 
and 

(b) temporary labor onupa. 29 CFR 

1010.142. with raapBctto any 
apicultunl aaiahl B ab mantwfaate 
ampipyaaa'ara augagMl in “a ffi cul tu iai 
amployment" wM^tbo maaning of tha 
Migrant and Saaaowai Aptioiiturai 
Worker Pratacdon Act 20 U.SXL 
1802(3). fegwdleaa of the number of 
efflployeaa. mpinyaea 

«Bgiigad in hand p a ri i lii g of produce 
into containen. vffaathm dom on tha 
ground, on a nuiving tnarihinB, or in a 
tamponry parjdng ahad. aamapc that tha 
Aaaiatant Saoeiary farOortipadonai 
Safety and Haalth ramjnaawfarnamanl 
raapoo aibU ity over tampcro r y labor 
camps for empkiyaaaonapM in egg. 
poultry, or red meat proa t^on . or the 
poat-harvnat proc—ring of oyirulturai 


(17) Section 212(^2)(E) (ii) through 
(v) of tha INA. a U.S.C 1ia2(ffl|(2)(E) 
(ii) through (v). ralating to the 
complaint inveadgation, and penalty 
prcfi^oDa of tha aanatadon process for 


Tha authority al the Aariatant 
Sacietaty for E^faymaid Standarda 
;7 afa l| aiiii 

Health Act with regard to tbs ataadards 
on field a a nit a tion and la rop ma r y labor 
camps doaanoclndudeanymbar 
agency authoridaa or faapniwihlHtiaa. 
such as nitnaking autbority. Such 
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authoritiM imdMr tfa* vtatuta an 
retalsad uy tfat Ataiauat Saeraury /or 
Oocupaticmal Sdtoty wad Heaitfa. 

Moreover, noiiiix^ in this Oftier ^laJl 
baomARUMi as duopxmg from th« 
rifitf of SfalbM opaiati^ OSHA- 
approved State piaoa under 29 U.S.C. 
6S7 to omUniM to oiloico field 
aenititlon Mid iMOporvy labor camp 
itendardaiftbey aodioM. The 
Aaaiatant Se o etery for Occupadonai 
Safaty and Health folalni the authoiity 
to monitar the activity of auch Stater 
with le^Mict te field endtatlon aod 
tapnery hdiorcnipa. 

1^1 Tlie 1 iAiiisAitefc M a wuM i* 

Rapoetingaad C&KloeaFe Act of 1959. as 
aaianded, 29 ll.$.C 401 et mo. 

124) SecUcm 701 (Standaida of 
CondMct for LdiwrOrgmizBtloiu) of the 
QvU Sorvioi Reform Act of 1 07B. 5 
U.S.C 7120; SecdoB 1017 of the Fmeign 
Smvice Act of 1990. 22 U.S.C. 4117; 
Section 220(aHl) of the C un grea a ional 
AocountafaUl^ Ate of 1995. 2 U.S.C. 
i3Sl(a}(l); and the a^piiteiteis 
petteinifig te Mich aeetiOBS at 29 CFJL 
Parte 457-^59. 

(25) SacdOB 1209 tddie Foetal 
Reoi^nteadim'Actof 1970, 39 U.S.C. 

1200 . 

(28) The employee protection 
ptofvtelaBaQf tnePediral Tteniit law, as 
oodlfled at 49 UJLC 3393(b), and 
lekiad jMovlaiiiBa. 

(27) 405 (a), (b). (c). and (a) of 
the Kail PimaBgar Sarrioa Act of 1970. 
45 U.S.C. SOS (al, (b). (cl. and (a). 

(28) SecdoB 49(d) of thi Airilne 
OanpdadloB Ate <d 1970, repealed ud 
leaucted at 49 U.SLC 42101^2103. 

(29) Such a dd tttoiM l Federal etes that 
freiB dme to time ney aaaigB to the 
Secntary or the OepertmiBit duttea and 
leepoBainlUtier etBdler to thoae bated 
under aubpa x agrapba (l)-(28) of thla 
paramph, aa diieoed by tba Seoatary. 

b. The Mtegt end Hour Admfniidirtdr 
o/ the fe^ph^antfit Stendaitte 
AddunMntkMi te haraby dteegtead 
authority and aedffSKl reepoo^Utv to: 

(1) iuueedttlnJitndTe ndipotetet 
under SaodsB 0 of the Fair Labor 
SteBdarda Ate erf 1938. aa emoiuiad. 29 
U.S.C. 209; SecdOB 5 oitbe Welah- 
Haelay Pii^Uc Comncti Ate. 4l U.5.C 
39; Section 4(a) of the McNanaif 
Olfani Servtoa Coetnet Act, 41 U.S.C 
353(e); SacdOB 912(b) of the Migrant 
aad Seaaonal Agrtcahunl Woqtear 
PWlecdOB Ate of 1909. 29 U.S.C 
180^): SacdOB 50i) of the ^nployee 
P^ygn)rfi ProtecdOB Act irf 1988 , '29 
U.&C 2Q04<b); SeeliOB 108 of the 
Family mmI MecUcal Leave Ate of 1^3. 
29 U.S.C 2018; and Sardon 8(b) erf tba 
Chxupteiooat Safety and HaaUh Act of 
1970, 29 U.$.C 65^), vrith lespect to 
the authority detegmad by thla Ordar. 


IZ) Invoka all appropnate claims of 
privilege. ahslBg from the frincdoos of 
the Wage end Hour IXviaUm. foUowmg 
hia/her pmwmai cousidaration of the 
matter ud frt aoconlMica with the 
following tpndalinaa: 

(a) fn/bnnant's Afvt/ege(to protect 
from diaciosura tha idandty of any 
pecMB who has provided ttrformeOon to 
the Wage and Hour Dlvtaioa in cmm 
aiiaing under the atatutoiy ptovisiciaa 
listed in sirfipamgnph 4,ii. of this Order 
thet in delegated or essigned to the 
Wege end ihiur IMvisten); A deim of 
privihge may beaseerted wherathe 
Wage*fhiur i^aiidstratfe hea 
detetmlnad that diacioRn of tha 
piivilagad mattmmay: fotefere wdh the 
Wage end Hour Oivlaioa’a Mdoxauneet 
of e particular Betuto for which that 
DividoB a reirlia a isveadgaidve or 
ettliniMinaB audtanty; advenmly afiact 
persoBs wfaohavo prided infootmadoo 
to the Wage end Hour DIvtriCRi: or deter 
other pereone from raprailng violedone 
oftheetteute. 

(b) Deffoarm^ J^Qoera IWnfofB (to 
withhold iaiMmatfra whiefrmey 

Aimfirtmm fntn ggeUfy 

inter*egaBcy delibraadima, inchidb^ 
11w anelyste and evaJuadim frf fotea; 
written aummaiaa of hteual evidmoe; 
aitjJ leooBmL ededoBe, or 

edvleo OB lagd or policy mattaca; in 
cans ezialBg under tha etetutaty 
piovistena Itetad in subparagraph 4n. of 
this Order diet arc delegraed or aad^ed 
te the Wage and Hmir OtvieieB): A ci^ 
of privilege msy be euarted where the 
Wage‘tfrror Aiteinistimor has 
determined thte dtedbun of the 
{ntvikgad matter would have an 
inhibiting ettrot on tha aguncya 
(jhcldoB'inaklag prooaeMMi 

(c) PrMiaga far immatiifMim FUt§ 
ooorapilad for law enforoMn e nt purpoaae 
(to withhold informarioo which mav 
reveal the Wags and Hour Oivtsian’s 

mad procadtties); the invmt^piltwi files 
privifoge may be eirarted whom Ura 
Waga and ifour AdminiBrarce Iras 
determined that diaclotuie of the 
privileged matiarmay have an advene 
impaa upon the Wage and Hour 
tXvteiao'a anfonament of the sutwory 
provisioDa that have bean delegate or 
aaetgned to the Oivlaiao in 
subpara9aph4.a. of thia Order, by: 
Ol e rtiM dng mvaodgadve tediniipiee aad 
a nyetbod o tepee; dteemgg peraems from 
providing ia&matfrm to dm Wage and 
Hour Olvii^; pm^inely teveaiii^ 
tlte ficte of ^ Wage Mtd Hour 
DIvleioo't CMC; m dteclostag the 
identidee of pemma who have provided 
infagmeriop under an a j q wess or implied 
promise irf confidendeU^. 


(d) Prior to fiHng a ftnmalrlaim of 
privilege, the Wage end Hour 
Adminisimtm riiail penoBBily review: 
AU tlm doamumte eoi^ht tti be 
withheld (or. in ceens vribero the votems 
u to lazge ed'of the doomnBBia omeot 
be pernmiaJiy imriteerad 1 b e leeMoahle 
dine, an adeipele aad ie|eeeeuistlvw 
temple Qfsuadaoammm);eBda 
deeaipdoB Of snmmmy of the lltlgttlon 
in which the dladoeun li'eou^ 

(e) In asaswdng a claim of 
govecBineBtal |mvllege.dm Wigs and 
Honr Adorfaiatiatar may eifr the 
Solieitm of Ijher or Ibe Solidter'a 
repnaontadve to file eay BooMMiy legd 


c. 77te WagamtdHo^Sagmai 
Adamdstnmm e/the flu| ih yMraut 


f— p^iMUty Iti 

subpoanae under SodtlanO ofthe Fair 
Labor Stendards Ate of 1930, aa 
amaoded. 29 UJSXL 209t So nH o n 5 of 
the Weleh«Keidey PiibHc Qm tracts Ate, 
41 U.S.C 39;Seelfrm4M^d» 
Mte4araenM3T%n« Swvioa CoDfrate Ate. 
41 VSJC. 35^a);SaeliaB5i2(h)offbe 
Mswati aiwi Se ia oBa l AraimhuiB f 
Worker Prateelttm Ate olun. 29 
U.S.C 1862(b): SatetaB 8(b1 of the 
Branloveo Polvamh MomattoB Ate of 

1908. 29 tlsS!!SSi/Mi aeoMoB 108 ef 
the FemUy aad liedirii f eavo Ate of 

1993. 29 U.S.C 2616: end SecdoB 8(b) 

Ate of with 

mpete to tira ei^wtily dalagteed 1^ 
diteObder. 


d. Tha Xhputy Aetetend S s ui a B i iy ^ 
Ftdmeai Goitemte CbramilBBoeof the 
lhi|rfoyinefrt Sfomalma ildhtiniMiodOii 
to herraiy iteligteiit eralirariqf eod 
aeaigBad reepoiMaillty to invBka ell 
eppioptiete cletma of ptevllega, eitotog 
from tno funteicim of omOf&n 
Federal Contract CnmpiieBcn ProffatM 
(OFOCP), foltowir^ hfafherprarawii 
ooimdaiatioB of the eaBMvmid In 
acotedaBoe widi the foUoiviag 
gttidellnM: 

( 1 ) fri/qriite»t1r Mvfiggc (to prorate 
frrm dieciUiMira the idmiky of aay 
p ereon who lu» provided tofamteioa to 
OFC9CP In oraee ertotaignBdra an 
s uthon ty detogarad or aratvaed to 
OIIXP Inau bperaffnp hdAofihto 
(>dar): A chdm of pcmlagi may be 


Secntary for FedratnlOmliate 
Complieaoa has detanaiaad drat 
dtorioewra of the prtvilepiil matter miy; 
umefon vridt an Invoe^teivB or 
mfinesmete itetoB titara by OPO? 
undaraaaut hority itoiegraedee 
aaagned to OFGCP iB aafraraepeph 4n. 
of thto Order: advaraafy oflitt pecaooa 
who hevo provided taioaBtelaB to 
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OFCCP; or detv otbv penons from 
repbmiig irciAtiaiu of tha aiuituto or 
uthor euthonty. 

(2) Delibmtin Proctm Prhnhgg (to 
witfahold which may 

dlv loee piwkdiioael inlxaagency or 
intaragracy deUbrntitM indudiag; 
tha anaiyila tad aVahuiloix of fw; 
writtan ■ummaiiaaof ftctual avidoDca; 


sdvioa on lagal ct polficymaltan; In 
Ciaaa Vllln^ 

dalagaiad V avigaad to OFOCP In 
wbp i iagr ap h 4a. of fhlaOnlv): A 
dalm of piMlagi may ba aaavWi 
wfava tha fiopi^ Aariatant Sooaiaiy 
(dr FedanlGontnoiOiaipilaiioa faaa 
daiannlnad that dladoaura of tha 
pitvilaga mattv woiild'hava an 
inUfatting aflbct cu tha agncy^t 

(3> PrM^f^ in tmt a go a ^e Fttm 
o om p Uad ftarlirwanl Bro v n a ut pucpoeea 
(to withholil whicn may 

raveeKVCXT'a oonfldantlal 
infMlfgatfva •sdmlquaaand 
piocadima): llvittToadnaliva filaa 
pciirUago may ba.OMartad whan tha 
Deputy Aaaiataiif S ecta la ty for Fedenl 

fVlWiiMr * fVtpHMMia Km i l^ i- 

thtf dladoaataof the pri vile g ed mattv. 
nvy have aa adfona loDaca tman 
oracP't anfareamaat ofn V 


fubpangnph 4 ju of tfala Gadv. by: 
rHaidnatnghwaaMgattaotadiniqiiaeaBd ‘ 
methodologiae; dalanfru paiaooe from 
providing faifanaalton to GFOCT; 
p iamato raiy nrraallng tha facts of 
OFOCP’a caaa; v-dladnaing tha 
i d ao tMe eofpaaaona who have provided 

protniae of confidantlaUty. 

(4) Prior to filing a famial claim of 
privUaga, the Dlnivv dull pacaonnally 
re f l aw . Ail tha docununta aoii^ to be 
withhold (v, in caaaa whore tha voiuma 
is to laiga that ell of the documviu 
cannot peiaooally lev l awad in a 
reiaonabla time, an adequate and 
rwpraaantatfve aampla of anch 
documanta); and a de acription or 
sununaiy of tha litIgatiOD in which the 
diacloBuro is aoughL 
(5lln maarting a claim of 
gorammatnal privilaga, the Deputy 
AiaiatanK Sacntaty far Fodoral Comract 
Compliance may aik tha So licitor or th e 
Solicitor's rapnaantadve to fila any 
aaoaaaary lo^ P*P«* (V documents. 

a. Tha Aeaiafrmf Saanetary/or 
Employment Statukade and the 
Asaismnt Secmttajfpt Oceupadonol 
Sa/btfy and Heofth are directed to confer 
regul^y on anforcament of the 
Occupabfloal Safaty and Health Act 
with regard to the riandarda on field 
sanitatian and tempor ar y labor camps 
(saa eubparagnph 4.a4221 of this Oi^), 


and to enter into any memoranda of 
undemanding which may be 
appropnate to clarify questions of 
coverage which thee in the couzea of 
such enfcnoenisDL 

f. The CUsf Flnaneiai Officer is 
aadgned responsihility. to socdidsnce 
wiUi spplioable eppra^iriatlons 
enacUnanis. far asniring that resouroei 
asndated vdth the programs and 
funcdons of tha Ocoipatinnal Safaty 
and Health Admlnlstmtian and tha 
Office of Labor>Managenent Stendards 
an raaUocatad and tianstaand lo.£SA, 
•s appcopriaia. In an ordariy and 
niannar. 

L TheAsriafnitt Secntoy^ 
AdBunittntkm ondManasement is 
amigned reeponatbUityto aasuie that 
any tnnafar of leaouioaaabbtlng this 
Qiifar is fully ooriaistaait with iha budgat 
jhsUdea of tM OeparimapBtend that 

Mt<i nw j n rtwWflw. mm 

appropriate, with luurBaantafivea of any 
amployeea admlad by this enrhanga of 
raapoaunfailitiaa is po^uctad. Tha 
Aasiataiit Saoetary for Admlnlatradon 
and Managammu la alao m a p o n ri ble fv 
pmvidiDg V assuring that appropriate 
adminirifatlve and ma n a ynea t support 
la fumiahad. as lequlied. far tha 
efficient and eflhetlvaofMiatiiin of thaaa 

pptf y m » 

h. The SdliidtarefZafiorBhaU have 
the leep on ri Ml i tyfa i .pi oviding tagpi 
advice and aadatanoe to all offican of 
tha Oepanmant ielatiBg.to the 
admlniatiatian of the atatutory 
proviahme, legiiblione. and Executive 
Orders hated above. The bringing of 
legal prooeedings.undv those 
authorities, the repreeentaflon of the 
Secretary aod/v othv offlcdeia of the 
Departn^ of Lalmr. and tha 
Hatormiwrtw* of whathv such 
prooeediaga or lepreaen t atio n s are 
appropriate in a given case* and 
delegated exclusivelv to the Soliatv. 

5. ileaemman of Authority and 
Aesponaduhty. 

a. The aufamisaion of reports and 
recommendations to tha President and 
I bn Congreaa ttirn^wting the 
Administrative Orders listed above is 
reserved to tha Secntaiy. 

b. Nothing m this Orttv shall limit or 
modify tha dslagaiion of authority and 
assignment of respmuibility to the 
Adminuinuve Review Bo^ by 
Seostaiy'i Oidv 2'-96 (April 17, 1996). 

c Exc^ as exinetaly provided, 
nothing in Order yhaH limit or 
modify the praviaiona of any othv 
Ordv. including Secretary's Oidv 2-00 
(Office of Inspector Geaeral). 

6. Redeiegatian of Authority. The 
Aaaiatant Seoetaxy for Employmani 
Standards, tbf Flnaiuaal Officer, 
the Aaaiatant Secretary for 


Ad ro i n iat ra tion and ManagaoMBL and 
the Solidtv of Labor may ledebgaie 
authonty dalegauxl in this Ordv. 

7. Effective Oofaa. 
a. Ine dalagaiian of authority and 
saaignmant of mponsihUity set forth in 
subpangrapba '4.ai23Ha8) of this 
Order ahall be eOacdve upon 
publication in tha Fedani SagfalBr. 

- b.Allothvdeliigrifaner)f«iffiority 

and aMigiifiianf nt — — * 

forth in peiagmph 4, above ahall ba 
efiscdve on Frbnaiy S. 190f . 
SabmiLBeidb 
Seaettiyqfinbcr. 

(FR Doc. ee-SUas Filed t2-4t-«ac6**46 am) 


(8aefeUnra<Mw4-M| 

OelagiWono f Ai rthcwfiyii^ 
AnelgiiiiMnc M RggpBrigfiMMp to Itw 
Anefatont fleentoty tor OoonpMlan 

MMIy WIO-nMm . 

Daamber27.l09e. 

1 . Aupoae. To driageta eutfamlty and 
aarign responaifaiUty to the Aarialant 
Secreiaxy fv Ooonpedmul Safaly and 
Health: 

L Xlfreetiiw A)]bemd. 'Ihle Gfedv 
repeals and B uy eedee C e um ty * e 
Oidv 1-90 (OBo u pe ri mmi ff e lri y enri 
Harith). Ini d d lHrai . thidOi^ c an oe l a 
SeaetarT*a‘ Q idmd 0 4< tn >v tou ii^ 
ao p er aeded in partby S dow tofy aOrdv 
1-861 and 1-96. *■ 

l.BocAyNind.ThlsaRdv.wbicfa ' 
repeals and superaedas Sdentmry'a 
Ordv 1-80. oonstltutae ttaegMvlc 
Seaetaiy'aCbdvfartheO o c Mpatl onal 
Safety and Health A dminlriitohm 
Specifically, UdaOnfar. inoonlmmilan 
with Sacret^'a Ordv 6-00. allKtB an 
exchange of perdcuiveuthoildai and 

*—p«n«h4HHa« h ■Him Ml 

Secretary fvEmplaymeolfitaBdaida 
and the Aaaiatant Secretary for 
Oocupationai Safaty and Haallb. The 
exchange wee tested in e ollot pio)ect 
fv Region VI eetabUahed by Seoatvy's 
Ordv e-84 (extended by Secntuy'e 
Order 1-96), that granted theee 

AMitent limits cnwniwwnt 

authority to enforce certain lawe 
eatabllahittg labor atandaida afleotiog 
field sanitatian and migrant hooaing, 
which had been delagvad to the 
Oocupationai Safaty and Health 
AdminiatiBtion (OSHA) unriv 
Secretary's Ordv 1-90. and owtain 
environfflentai and public haalth-ralated 
whiteblowv protecdon lawa, which had 
bean delegated to the Employment 
Standards Adminiatratlon (ESA) undv 
Secretary's Ordv 1-83. The pilot pro)ect 
resulted In a deteiminetimi that the 
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U.S. Department of Labor Assistant Secretary tor 

Employment Standards 
Washington, D C 20210 

APR 8 1907 


Baployaent Standarda Order Ho. 97-01 

SUBJECT: Redelegation of Authority and Reassignment of 
Responsibilities to the Assistant Secretary for Employment 
Standards . 

1- Purpose . This Order updates, consolidates, and revises the 
responsibilities previously found in Eiq>loyment Standards Order 
No. 95-02. 

2. Authority and Directives Affected . This Order redelegates an 
exchange of particular authorities and responsibilities between 
the Assistant Secretary for Employment Standards (ESA} and the 
Assistant Secretary for Occupational Safety and Health. The 
Assistant Secretary for ESA is granted authority under the 
Occupational Safety and Health Act (OSHA) of 1970, 29 U.S.C. 651 
et seq . , to enforce compliance by agricultural employers with, 
and to develop cmd issue compliance interpretations regarding, 
the standards on: (1) field sanitation, 29 C.F.R. 1928.110; and 
(2) temporary labor camps, 29 C.F.R. 1910.142, as described in 

3. C. 2.n. of this Order. Also redelegated to the Assistant 
Secretary for Employment Standards are certain authorities of the 
former Assistant Secretary for the American tfor]qplace, relating 
principally to the Office of Labor-Management Standards. 

Finally, this Order redelegates to the Wage and Hour 
Administrator and the Regional Administrators authority to issue 
Administrative Subpoenas; and to the Wage and Hour Administrator 
and the Deputy Assistant Secretary for Federal Contract 
Con^liance authority to invoJce a claim of privilege. The above 
authorities and responsibilities are redelegated from Secretary's 
Order 5-96. This Order supersedes Employment Standards Order 95- 
02 . 

3 . Redelegation of Authority and Reassignment of Responsibility . 
The authority and responsibility assigned by the Secretary of 
Labor to the Assistant Secretary for Employment Standards for 
carrying out employment standards programs and activities are 
redelegated and reassigned as follows: 

A. The Office of the Assistant Secretary for Haploynent 
Standards 



1 . The ESA Equal Employment Opportunity (EEO) 
Coordinator shall report to the Assistant Secretary, and will be 
responsible for developing, administering and monitoring the 
implementation of equal opportunity policies and procedures, 
coordinating and reviewing EEO plans and advising the Assistant 
Secretary and other ESA managers on the agency's EEO status and 
necessary corrective actions. 
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B. The Office of Management, Administration, and Planning 

T h^ T?i,rec , to . r ^. P.ffice.of ,^lana 9 eme^t^, Administ ration, and 
g-Iannina shall report to the Assistant Secretary and is 
responsible for all planning and management activities including 
financial management, personnel management, technical training, 
data processing, management review and internal control, and 
general administrative services- 

C. The Office of the Wage and Hour Admlnl stricter 

1. The Wage and Hour Division is comprised of all the 
program employees and their respective offices nationwide, 
including the Regional Administrators for Wage and Hour. 

2 . The Waoe and Hour Administrator shall report to the 
ESA Assistant Secretary and is hereby redelegated authority for 
carrying out the activities delegated to the Assistant Secretary 
under : 


a. The Fair Labor Standards Act of 1938, as 
amended, 29 U.S.C. 201 et sea . (FLSA) , including the issuance 
thereunder of child labor hazardous occupatiot^ orders and other 
regulations concerning child labor standards, and subpoena 
authority under 29 U.S.C. 209. Authority and responsibility for 
the Equal Pay Act, section 6(d) of the FLSA, were transferred to 
the Equal Employment Opportunity Contniseion on July 1, 1979, 
pursuant to the President's Reorganization Plan No. 1 of February 
1978, set out in the Appendix to Title 5, Government Organization 
and Employees . 


b. The Walsh -Healey Public Contracts Act of 1936, 
as ajnended, 41 U.S.C. 35 et see . . including subpoena authority 
under 41 U.S.C. 39, except those provisions relating to safety 
and health delegated to the Assistant Secretary for Occupational 
Safety and Health or the Assistant Secretary for Mine Safety and 
Health . 


c. The McNamara 'O'Hara Service Contract Act of 
1965, as amended, 41 U.S.C. 351 et sea . . including subpoena 
authority under 41 U.S.C. 353(a) except those provisions relating 
to safety and health delegated to the Assistant Secretary for 
Occupational Safety and Health. 

d. The DaviS'Bacon Act, as amended, 40 U.S.C. 

276a et_ seq . , and any laws now existing or subsequently enacted, 
providing for prevailing wage determinations by the Secretary of 
Labor in accordance with or pursuant to the Davis-Bacon Act; the 
Copeland Act, 40 U.S.C. 276c, • Reorganization Plan No. 14 of 1950; 
and the Tennessee Valley Authority Act, 16 U.S.C. 831. 
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e. The Contract Work Hoars and Safety Standards 
Act, as amen<Jed, 40 U.S.C. 327, et seq . . except those provisions 
relating to safety and health delegated co the Assistant 
Secretary for Occupational Safety and Health. 

f. Title III of the Consumer Credit Protection 
Act, 15 U.S.C. 1671, et sea . 

g. The labor standards provisions contained in 
Sections E(i) and 7(g) of the National Foundation for the Arts 
and Humanities Act, 20 U.S.C. , 954(1) and 956(g), except those 
provisions relating to safety and health delegated to the 
Assistant Secretary for Occupational Safety and Health. 

h. The Migrant and Seasonal Agricultural WorJcer 
Protection Act of 1983, 29 U.S.C. 1801 et sea . . including 
subpoena authority under 29 U.S.C. 1862(b) . 

i. The following provision, of the Immigration 
and Nationality Act of 1952, as amended, 8 U.S.C. 1101 et seq . 
(INA) ; Section 218(g)(2), 8 U.S.C. 1188 (g)(2), relating to 
assuring employer compliance with terms and conditions of 
employment under the temporary alien agricultural labor 
certification (H-2A) program; and Section 274A(b)(3), 8 U.S.C. 
1324A (b) (3) , relating to employment eligibility verification and 
related recordkeeping. 

j. Section (212) (m) (2) (E) (ii) through (v) of the 
INA, 8 U.S.C. 1182 (m) (2) (E) (ii) though (v) , relating to the 
complaint, investigation, and penalty provisions of the 
attestation process for users of nonimmigrant registered nurses 
(i*£. r H-IA Visas) . 

k. The enforcement of the attestations required 
by employers under the INA pertaining to the employment of 
nonimmigrant longshore workers. Section 258 of the INA, 8 U.S.C. 
1288(c) (4) (B)-(P) ; and foreign students working off-campus, 8 
U.S.C. 1184 note; and enforcement of labor condition applications 
for employment of nonimnigrant professionals. Section 212 (n) (2) 
of the INA, 8 U.S.C. 1182(n)(2). 

l. The Employee Polygraph Protection Act of 1988, 
29 U.S.C. 2001 et sea . . including subpoena authority xinder 29 
U.S.C. 2004(b) . 

m. The Family and Medical Leave Act of 1993, 29 
U.S.C. 2601 et sea . . including subpoena authority under 29 U.S.C. 
2616. 

n. The Occupational Safety and Health Act of 
1970, 29 U.S.C. 651 et sea . . to conduct inspections and 
investigations, issue administrative subpoenas, issue citations. 
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assess and collect penalties, and enforce any other remedies 
available under the statute, and to develop and issue compliance 
interpretations under the statute, with regard to the standards 
on: 

(1) field sanitation, 29 C.F.R. 1928.110; and 

(2) temporary labor camps, 29 C.F.R. 

1910.142, with respect to any agricultural establishment where 
employees are engaged in "agricultural employment" within the 
meaning of the Migrant and Seasonal Agricultural Worker 
Protection Act, 29 U.S.C. 1802(3), regardless of the number of 
employees, including employees engaged in hand packing of produce 
into containers, whether done on the ground, or on a moving 
machine, or in a tetiporary packing shed, except that the 
Assistant Secretary for Occupational Safety and Health retains 
enforcement responsibility over temporary labor can^s for 
employees engaged in egg, poultry, or red meat production, or the 
post -harvest processing of agricultural or horticultural 
commodities . 

The authority of the Assistant Secretary for Employment Standards 
under the Occupational Safety and Health Act (OSHA) with regard 
to the standards on field sanitation and temporary labor camps 
does not include any other agency authorities or 
responsibilities, such as rulemaking authority. Such authorities 
under the statute are retained by the Assistant Secretary for 
Occupational Safety and Health. 

Moreover, nothing in this Order shall be construed as derogating 
from the right of States operating OSHA- approved State plans 
under 29 U.S.C. 667 to continue to enforce field sanitation and 
temporary labor camp standards if they so choose. The Assistant 
Secretary for Occupational Safety and Health retains the 
authority to monitor the activity of such States with respect to 
field sanitation and ten^orary labor camps. 

o. Such additional Federal Acts that from time to 
time may assign to the Secretary or the Department duties and 
responsibilities similar to those listed under 3.C., as directed 
by the Secretary. 

3 . The Wage and Hour Administrator is hereby delegated 
authority and assigned responsibility to: 

a. Issue administrative sxibpoenas under Section 9 
of the Fair Labor Standards Act of 1938, as amended, 29 U.S.C. 
209; Section 5 of the Walsh -Healey Public Contracts Act, 41 
U.S.C. 39; Section 4(a) of the McMamara -O'Hara Service Contract 
Act, 41 U.S.C. 353(a); Section 512(b) of the Migrant and Seasonal 
Agricultural Worker Protection Act of 1903, 29 U.S.C. lB62(b>; 
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Section 5(b) of the Employee Polygraph Protection Act of 1988, 29 
U.S.C. 2004 (bl; Section 106 of Che Family and Medical Leave Act 
of 1993, 29 U.S.C. 2616; and Section 8(b) of the Occupational 
Safety and Health Act of 1970, 29 U.S.C. 657(b), with respect to 
the authority delegated by this Order. 

b. Invoke all appropriate claims of privilege, 
arising from Che functions of Che Wage and Hour Division, 
following his/her personal consideration of the matter and in 
accordance -./ith the following guidelines: 

(1) Informant's Privilege (to protect from 
disclosure the identity of any person who has provided 
information to Che Wage and Hour Division in cases arising under 
the statutory provisions listed in subparagraph 3.C. of this 
Order that are delegated or assigned to* the Wage and Hour 
Division) . A claim of privilege may be asserted where the Wage 
and Hour Administrator has determined that disclosure of the 
privileged matter may interfere with Che Wage and Hour Division's 
enforcement of a particular statute for which that Division 
exercises investigative or enforcement authority; adversely 
affect persons who have provided information to the Wage and Hour 
Division; or, deter other persons from reporting violations of 
the statute. 


(2) Deliberative Process Privilege (to 
withhold information which may disclose predecisional intra- 
agency or inter-agency deliberations, including: the analysis 
and evaluation of facts; written summaries of factual evidence; 
and, recommendations, opinions, or advice on legal or policy 
matters; in cases arising under the statutory provisions listed 
in subparagraph 3.C. of this Order that are delegated or assigned 
to the Wage and Hour Division) : A claim of privilege may be 
asserted where the Wage -Hour Administrator has determined that 
disclosure of the privileged matter would have an inhibiting 
effect on the agency's decision-making processes. 

(3) Privilege for Investigative Files 
compiled for law enforcement purposes (to withhold information 
which may reveal the Wage and Hour Division's confidential 
investigative techniques and procedures) . The investigative 
files privilege may be asserted where the Wage and Hour 
Administrator has determined that disclosure of the privileged 
matter may have 2 uci adverse impact upon the Wage and Hour 
Division's enforcement of the statutory provisions that have been 
delegated or assigned to the Division in subparagraph 3.C. of 
this Order, by: disclosing investigative techniques and 
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methodologies^ deterring persons from providing information to 
the Wage and Hour Division; prematurely revealing the facts of 
the Wage and Hour Division's case; or, disclosing the identities 
of persons who have provided information under an express or 
implied promise of confidentiality. 

(4) Prior to filing a formal claim of 

privilege, the Wage and Hour Administrator shall personally 
review: all the documents sought to be withheld (or, in cases 

where the volume is so large all of the documents cannot be 
personally reviewed in a reasonable time, an adequate and 
representative sample of such documents) ; and, a description or 
summary of the litigation in which the disclosure is sought. 

(5) In asserting a claim of governmental 
privilege, the Wage and Hour Administrator may ask the Solicitor 
of Labor or the Solicitor's representative to file any necessary 
legal papers or documents.' 

4. During a vacancy in the position of the Wage and 
Hour Administrator, and provided no one is serving as Acting Wage 
and Hour Administrator pursuant to 5 U-S.C. 3346, and provided no 
one has been detailed to serve as Acting Wage and Hour 
Administrator pursuant to 5 U.S.C. 3347, the Deputy Wage and Hour 
Administrator shall report to and be subject to the authority of 
the Assistant Secretary, and is hereby redelegated authority, 
except as hereinafter provided, for carrying out the programs and 
activities redelegated to the Wage and Hour Administrator under 
Section 3.C.1 of this Order. This redelegation, however, shall 
not include the following authorities which are reserved to the 
Assistant Secretary; 

a. The authority to issue regulations pursuant to 
the Administrative Procedure Act, 5 U.S.C, 553, and to issue 
interpretive bulletins; and, 

b. The authority to review decisions of the 
Deputy Wage and Hour Administrator and issue decisions and orders 
accordingly with respect to adjustments in liquidated damages 
under the Contract Work, Hours and Safety Standards Act pursuant 
to 29 CFR 5.8<b) . 

5, The Regional Administrators for Waoe and Hour shall 
report directly to the Wage and Hour Administrator. Regional 
Administrators are responsible for regional policy development, 
program planning, administration and management, resource 
management, maintaining effective liaison with other Federal and 
DOL agencies and State /local government agencies, and officials 
as related to the Wage and Hour programs. They will conduct a 
regional accountability review program. They are responsible for 
carrying out within their region plans for administering the wage 
and salary stabilization and labor disputes program as delegated 
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in Secretary’s Order 23-76. Regional Administrators are 
contracting officers within their areas of assigned 
responsibility and are empowered to act under the Department of 
Labor Manual Series Two, Part 814C{2) to enter into agreements 
with States to enhance Federal/State cooperative agreements for 
administering compatible employment standards programs. 

6 . The Regional Administrators for Wage and Hour are 
hereby delegated authority and assigned responsibility to issue 
administrative subpoenas under Section 9 of the Fair Labor 
Standards Act of 1938, as amended, 29 U.S.C. 209; Section 5 of 
Che Walsh-Healey Public Contracts Act, 41 U.S.C. 39; Section 4(a) 
of the McNamara-0' Har a Service Contract Act, 41 U.S.C. 353(a); 
Section 512 (b) of the Migrant and Seasonal Agricultural Worker 
Protection Act of 1983, 29 U.S.C. 1862(b); Section 5(b) of the 
Employee Polygraph Protection Act of 1988, 29 U.S.C. 2004(b); 
Section 106 of the Family and Medical Leave Act of 1993, 29 
U.S.C. 2616; and Section 8(b) of the Occupational Safety and 
Health Act of 1970, 29 U.S.C. 657(b), with respect to the 
authority delegated by this Order. 

D. The Office of the Deputy Assistant Secretary for 
Workers ' Compensation Programs 

1. The Office of Workers' Compensation Programs (OWCP) 
consists of all program employees nationwide and their respective 
offices, including the Regional Directors for OWCP. 

2. Ttig Deputy Aggiatpant gggygt^ry figy Wprt^eys' 
Compensation Programs shall report to the ESA Assistant Secretary 
and is hereby redelegated authority for carrying out the programs 
and activities delegated to the Assistant Secretary under: 

a. The Federal Employees' Compensation Act, as 
amended and extended, 5 U.S.C, 8101, et sea . . except 5 U.S.C. . 
8149, as it pertains to the Employees' Compensation Appeals 
Board . 


b. The Longshore and Harbor Workers' Compensation 
Act, as amended and extended, 33 U.S.C. 901, et sea . . except: 33 
U.S.C. 919(d) with respect to administrative law judges in the 
Office of Administrative Law Judges; 33 U. S . C. 921 (b) , as it 
applies to the Benefits Review Board; and activities pursuant to 
33 U.S.C. 941, assigned to the Assistant Secretary for 
Occupational Safety and Health. 

c. The Black Lung Benefits Act, as amended, 30 
U.S.C. 901, et sea . 
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^ d. Such additional Federal Acts that from time to 
time may assign to the Secretary or the Department duties and 
responsibilities similar to those listed under 3. D., as directed 
by the Secretary. 

3 . The Regional Directors for Workers' Compensation 
Programs shall report directly to the Deputy Assistant Secretary 
for Workers* Compensation Programs. Regional Directors are 
responsible for regional policy development, program planning, 
administration and management, resource management, maintaining 
effective liaison with other Federal and DOL agencies and 
State/local government agencies, and officials as relates to the 
Workers' Compensation Programs. They will conduct a regional 
accountability review program. Regional Directors are 
contracting officers within their areas of assigned 
responsibility and are empowered to act under the Department of 
Labor Manual Series Two Part 814C(2) to enter into agreements 
with States to enhance Federal /State cooperative agreements for 
administering compatible employment standards programs. 

B. The Office of the Deputy Assistant Secretary for Federal 
Contract Canpliaxice Programs 

1. The Office of Federal Contact Compliance Programs 
(OFCCP) shall consist of all program employees nationwide and 
their respective offices, including the Regional Directors for 
OFCCP . 


2. The_ Deputy,. Ag3i3t^r>t ■Sgcyqtary_fgr,F^4e.r al goyi j^yggt 
Compliance Programs shall report to the ESA Assistant Secretary 
and is hereby redelegated authority for carrying out the programs 
and activities delegated to the Assistant Secretary under: 

a. The affirmative action provisions of the 
Vietnam ERA Veterans' Readjustment Assistance Act of 1974, as " 
amended, 38 U.S.C. 4212, except for monitoring of the Federal 
contractor job listing activities under 38 U.S.C. 4212(a) and the 
annual Federal contractor reporting obligations under 38 U.S.C. 
4212(d), delegated to the Assistant Secretary for Veterans' 
Employment and Training. 

b. Sections 501(a), 501(f), 502, and 503 of the 
Rehabilitation Act of 1973, as amended, 29 U.S.C. 791(a), 791(f), 
792, and 793; and Executive Order 11758 ("Delegating Authority of 
the President Under the Rehabilitation Act of 1973") of January 
15, 1974. 


c. Executive Order 11246, ("Equal Employment 
Opportunity") of September 24, 1965, as amended by Executive 
Order 11375 of October 13, 1967; and Executive Order 12086 
("Consolidation of Contract Compliance Functions for Equal 
Employment Opportunity") of October 5, 1978. 
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d. Joint responsibility and authority with the 
Assistant Secretary for Employnvent and Training for enforcing the 
Equal Opportunity in Apprenticeship and Training requirements, as 
identified in Secretary’s Order 4-90. 

e. Title I of the Americans with Disabilities Act 
of 1990, 42 U.S.C. 12101 et sec . . and the regulations at 41 
C.F.R.Part 60-742. 

f. Such additional Federal Acts that from time 
to time may assign to the Secretary or the Department duties and 
responsibilities similar to those listed under 3.E., as directed 
by the Secretary. 

3 . The Deputy Assistant Secretary for Federal 
Contract Compliance Programs is hereby delegated authority and 
assigned responsibility to invoke all appropriate claims of 
privilege, arising from the functions of the Office of Federal 
Contract Compliance Programs (OFCCP) , following his/her personal 
consideration of the matter and in accordance with the following 
guidelines: 


a. Informant's Privilege (to protect from 
disclosure the identity of any person who has provided 
information to OFCCP in cases arising under an authority 
delegated or assigned to OFCCP in subparagraph 3.E. of this 
Order) . A claim of privilege may be asserted where the Deputy 
Assistant Secretary for Federal Contract Compliance has 
determined that disclosure of the privileged matter may: 
interfere with an investigative or enforcement action taken by 
OFCCP under an authority delegated or assigned to OFCCP in 
subparagraph 3.E. of this Order; adversely affect persons who 
have provided inlormation to OFCCP; or deter other persons from 
reporting violations of the statue of other authority. 

b. Deliberative Process Privilege (to withhold 
information which may disclose predecisional intra- agency or 
inter-agency deliberations, including: the analysis and 
evaluation of facts; written sumnaries of factual evidence; and, 
recommendations, opinions or advice on legal or policy matters in 
cases arising under an authority delegated or assigned to OFCCP 
in subparagraph 3.E. of this Order) . A claim of privilege may be 
asserted where the Deputy Assistant Secretary for Federal 
Contract Compliance has determined that disclosure of the 
privileged matter would have an inhibiting effect on the agency's 
decision-making processes. 

c. Privilege for Investigative Files compiled 
for law enforcement purposes (to withhold information which may 
reveal OFCCP 's confidential investigative techniques and 
procedures) . The investigative files privilege may be asserted 
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where the Deputy Assistant Secretary for Federal Contract 
Compliance haa determined that disclosure of the privileged 
matter may have an adverse impact upon OFCCP’s enforcement of an 
authority delegated or assigned to OFCCP in subparagraph 3.E. of 
this Order, by: disclosing investigative techniques and 
methodologies; deterring persons from providing information to 
OFCCP; prematurely revealing the facts of OFCCP 's case; or 
disclosing the identities of persons who have provided 
information under an express or implied promise of 
confidentiality. 


(1) Prior to filing a formal claim of 
privilege, the Deputy Assistant Secretary for Federal Contract 
Compliance shall personally review; all the documents sought to 
be withheld (or, in cases where the volume is so large that all 
the documents cannot be personally reviewed in a reasonable time, 
an adequate and reasonable sample of such documents) ; and, a 
description or summary of the litigation in which the disclosure 
is sought. 


(2) In asserting a claim of governmental 
privilege, the Deputy Assistant Secretary for Federal Contract 
Compliance may ask the Solicitor or the Solicitor's 
representative to file any necessary legal papers or documents. 

4. The gegional .Directors for .Federal Contract 
Compliance Programs shall report directly to the Deputy Assistant 
Secretary for Federal Contract Compliance Programs. Regional 
Directors are responsible for regional policy development, program 
planning, administration and management, resource management, 
maintaining effective liaison with other Federal and DOL agencies 
and State/local government agencies, and officials as related to 
the programs of OFCCP. They will conduct a regional 
accountability review program. Regional Directors are contracting 
officers within their areas of assigned responsibility and are 
empowered to act under the Department of Labor Manual Series Two- 
Part 814C(2) to enter into agreements with States to enhance 
Federal /State cooperative agreements for administering compatible 
employment standards programs. 

F. The Office of the Deputy Xesletant Secretary for Labor * 
Nanageanent Standards 

1. The Office of Labor-Management Standards (OLMS) 
shall consist of all program employees nationwide and their 
respective offices, including the Regional Directors for OLMS- 

2 . The Deputy Assistant Secretary for Labor-Management 
Standards shall report to the ESA Assistant Secretary and is 
hereby redelegated authority for carrying out the programs and 
activities delegated to the Assistant Secretary under: 
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^ a. The Labor -Management Reporting and Disclosure 
Act of 1959, as amended, 29 U.S.C. 401 et sea . 

b. Section 701 (Standards of Conduct for Labor 
Organizations) of the Civil Service Reform Act of 1978, 5 U.S.C. 
7120; Section 1017 of the Foreign Service Act of 1980, 22 U.S.C. 
4117; Section 220(a) (1) of the Congressional Accountability Act 
of 1995, 2 U.S.C. 1351(a)(1); and the regulations pertaining to 
such sections at 29 C.F.R. Parts 457 - 459. 

c. Section 1209 of the Postal Reorganization Act 
of 1970, 39 U.S.C. 1209. 

d. The employee protection provisions of the 
Federal Transit law, as codified at 49 U.S.C. 5333(b), and 
related provisions. 

e. Section 405(a), (b) , (c) , and (e) of the Rail 

Passenger Service Act of 1970, 45 U.S.C. 565 (a), (b) , (c) , and 

(e) . 


f. Section 43(d) of the Airline Deregulation Act 
of 1978, repealed and reenacted at 49 U.S.C. 42101-42103. 

g. Such additional Federal acts that from time to 
tinve may assi^ to the Secretary or the Department duties and 
responsibilities similar to those listed under 3. F., as 
directed by the Secretary. 

4. Redeleqatlon of Authority ; The authority delegated and the 
responsibilities assigned by this Order may be redelegated and 
reassigned. Such redelegations must be in writing and a copy 
submitted to the Assistant Secretary if they are made by tha 
Administrator of the Wage and Hour Division, the Deputy 
Assistant Secretary for Workers Compensation Programs, the 
Deputy Assistant Secretary for Federal Contract Compliance 
Programs, or the Deputy Assistant Secretary for Labor -Management 
Standards. Delegations made within the programs, either by 
other national office managers or by the Regional Administrators 
or Regional Directors, shall be submitted to the Program Head 
for review and filing. Copies of all redelegations shall also 
be submitted to the Director, Office of Management, 
Administration and Planning, for filing (Attention; Division of 
Financial Management, Branch of Management Review and Internal 
Control) . 

5. Reservation of Authority ; The submission of reports and 
recorranendations to the Department concerning the policies, 
procedures, and the administration of Employment Standards 
programs shall be reserved to the Assistant Secretary for 
Employment Standards. 
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6. Effective Date : This Orher is eViective irnmediately . 

7. Filing : This Order will be retained on file in the Office of 
Management, Administration and Planning, Division of Financial 
Management, Branch of Management Review and Internal Control. 


Bernard E. Anderson 
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Mr. Kerr. The highest form of review in FECA is ECAB which 
reports to the deputy secretary. 

Mr. Horn. Give me the translation of that bureaucratese, please, 
I do that to the Pentagon regularly. They are exhausted after they 
have to spell these things out. 

Mr. Kerr. The Employees' Compensation Appeals Board. 

Mr. Horn. Right, OK. 

Mr. Kerr. It is not part of FECA. It is the highest appellate body 
for people who want appeals of decisions that were made in the 
FECA program. It reports to the deputy secretary. 

Mr. Horn. How are those Board members selected? 

Mr. Kerr. I do not know. 

Mr. Horn. Are they Presidential nominees? 

Mr. Hallmark. They are not Presidential appointees, they serve 
at the pleasure, but they are not Presidential political appointees, 
as such. 

Mr. Horn. Are they Secretarial appointees? 

Mr. Hallmark. I believe they are, but again, this is a unit out- 
side of ours and we sort of take care to avoid Imowing a whole lot 
about how that process works. 

Mr. Horn. Well, we will get a description in the record of how 
that Board is selected. 

Mr. Kerr. As indicated by the first panel, you cannot take new 
evidence to the Employees' Compensation Appeals Board. You can 
bring new evidence to Hearings sind Review, you can bring new evi- 
dence to reconsideration. What the Employees Compensation Ap- 
peals Board is concerned about is the policies and procedures of the 
program. 

Hearings and Review is under the director of FECA who is re- 
sponsible for the policies of FECA. It is absolutely right that he re- 
view the work of the people who are under him, just the way 
Donna Onodera reviews the work of claims examiners, senior 
claims examiners and district directors who work for her, she is re- 
sponsible in my mind for their performance. 

Tom Markey is responsible for, as far as I am concerned, the 
backlog in Hearings and Review, and the decisions that are made 
in Hearings and Review. So long as this is a Secretarial responsi- 
bility that has been delegated to OWCP, it is my position that this 
work needs and ought to be reviewed. I think the review ought to 
be: Do the employees show that they understand the law and how 
it ought to be applied? Do they understand that a hearing rep- 
resentative is to listen to a claimant and listen to their position 
and help them make their position but then apply the law after 
that position is made, in a fair and just manner with respect to the 
policies and procedures of the program? 

That is Marke/s responsibility. He has a policy shop. He has 
Hearings and Review. He is somebody who looks at the data that 
we have of how the program is worlung and brings recommenda- 
tions on how policies and procedures ought to be changed. He does 
not have line responsibility over district offices or regional direc- 
tors. The line responsibility from a district director is to a regional 
director, Donna on my right. Her line of responsibility is to the 
deputy director on my left. The management, personnel, budgeting, 
review and analysis of what goes on in the field in this program 
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is run out of my office, the initial contact is Shelby and then it is 
to the regional directors. Tom Markey is not in that chain of com- 
mand. 

Mr. Horn. Well, that is interesting, yet he is titled as the direc- 
tor. 

Mr. Kerr. He is director of the FECA program. Jim DeMarce is 
director of the Black Lung program. Joe Olympio is director of the 
Longshore program. These programs’ benefits and responsibilities 
are all delivered by district office staff, who report to regional direc- 
tors. The line job in this agency is the regional director and re- 
gional directors work with people in longshore, people in black 
lung, and people in FECA. 

Now maybe the three programs should be set up differently, but 
that is the way they are set up. 

Mr. Horn. So who would be the head of the black lung program? 

Mr. Kerr. Jim DeMarce is head of the black lung program, 

Mr, Horn. And that is your counterpart, is that correct, or do 
they report to you? 

Mr. Kerr. No, he works for me. 

Mr. Horn. OK, that is what I am trying to get straight. 

Mr. Kerr. OWCP has three programs. 

Mr. Horn. Right. 

Mr. Kerr. Black lung, Longshore and FECA. 

Mr. Horn. OK, all three report to you then. 

Mr. Kerr. The three pro^am heads report to me and they are 
responsible for the policies in their programs. The staff who carry 
out the adjudication function in each of those programs report to 
the regional directors who report through Shelby Hallmark to me. 

Mr. Horn. And that is the same regional director or do they have 
different regional directors? 

Mr. Kerr. They do not have separate regional directors. 

Mr. Horn. OK, so it is going through your network, in the case 
of the San Francisco office. What do you have, generally west of the 
Rockies or what? 

Ms. Onodera. It is just California, Arizona, Nevada and Hawaii, 
and I am acting Regional Director right now for the Seattle region. 

Mr. Horn. Yeah, I heard that. Take a raincoat the next time you 
go up there. 

Ms. Onodera. Yes. 

Mr. Horn. I bought three of them in 1 year, forgetting it does 
rain every day in Seattle. 

Let me ask you this, Mr. Kerr, it appears there is a segregation 
of duties problem at the Office of Workers’ Compensation Pro- 
grams. You administer the Federal Employees Compensation Act 
by adjudicating claims, then top Officials of the Office of Workers’ 
Compensation Programs review claimant appeal decisions and as 
our witnesses have stated, change favorable decisions for the claim- 
ant in favor of the agency. Why are the Office of Workers’ Com- 
pensation Programs’ officials encouraging the management practice 
and what do you plan to do about it? 

Mr. Kerr. OK, that charge has been made and I said I will look 
into it. 

Mr. Horn. OK. 
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Mr. Kerr. I have said in the answer as well that I do not believe 
there is a conflict of interest. The district directors do not report 
to the head of FECA. 

Mr. Horn. OK, and then we have looked at the OWCP programs’ 
procedures manual for the workers’ compensation program, and to 
be quite honest, the staff found it very voluminous and not par- 
ticular user-fnendly. How do you expect the claims examiners to 
follow procedures that clearly need to be revised? Is that in the 
process? 

Mr. Hallmark. The revision of the procedure manual is an ongo- 
ing activity. The revised regulations that were mentioned earlier 
today are an attempt to clarify for the public how the procedures 
in general, at a higher level, apply in different cases. The proce- 
dure manual is an ongoing and complex description of how the pro- 
gram works. There is ongoing training as changes are made to that 
procedure manual, which are carried out in each of the district of- 
fices to ensure that claims examiners have a continuing refresh- 
ment as to how the procedures are applied. And claims examiners, 
of course, get fairly exhaustive training at the front end as to the 
application of the procedure manual itself 

But we are, as we have been for several years, attempting where 
we can to streamline procedures and make them simpler where 
that can be accomplished. But each workers’ compensation case, as 
we have heard this morning, is a complex entity of itself, proce- 
dures need to be able to apply to a whole wide range of activities 
and that is the reason why you have a fairly lengthy document, 

Mr. Horn. Does everything in the procedure manual clear the 
Office of the Solicitor? Do they get their hand in writing it, in brief? 

Mr. Hallmark. I think the answer to that would be that they 
are aware of procedures that are drafted, there is not a clearance 
process per se for every procedural change that we do. 

Mr. Horn. Well, I think you are lucky. Every time I have found 
you gave the Solicitor's Office something, it just became more com- 
plicated and you need to communicate with the rank and file be- 
cause they are not attorneys who are claims examiners, right? 
They are just working their way up the civil service, and I would 
hope they would have easy instructions to read as to what it is that 
is expected of them. 

Mr. Hallmark. If I could elaborate, the streamlining activities 
that I have talked about have been done as partnership activities, 
where we try to bring front line employees into teams with man- 
agement officials, to do that veiy thing, to bring their daily exper- 
tise and questions to bear on issues and try to, as much as pos- 
sible, reduce red tape and clarify and simplify. 

Mr. Horn. That is commendable. When did that start? 

Mr. Hallmark. We started that activity back in 1994. We have 
a continuing ongoing reinvention program. 

Mr. Kerr. To be fair, the claims examiners agree with you. This 
is a complicated program, they have to know a lot. It is always 
hard to apply rules to individual cases and they have raised with 
us issues of training and refresher and we are looking at them, but 
it is very complicated on the FECA side. I would say in the other 
two programs, black lung and longshore, as the new manager, my 
concern is there is not enough on paper from the national office for 
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the people who are doing the work in the field. So we need to 
uncomplicate one a little bit, and we need to complicate the other. 
In terms of the solicitor’s office, the solicitor’s office of the Depart- 
ment of Labor is a fairly large law firm. It does have a section 
which only handles black lung, we are the client for that section. 
They do not do other work. It has another section that handles only 
longshore and FECA. There are close relations with those offices, 
but there is not a sign off relationship. 

Mr. Horn. Well, let me yield to my colleague from Virginia for 
questions, and I might have a few then to end the hearing. 

Mr. Davis. Thank you, I am going to try to be brief. We have 
been here a long time and I appreciate you ^1 coming out here and 
listening to the testimony. I know you are going to get back to 
some of the specifics that have been raised and that is all really 
we can ask. I do not think we can sort it out here. 

Let me just say one thing, you are known as “the man” in our 
office, you have been very responsive when we have been able to 
get to you. It is the people below you as we try to get through 
sometimes that do not return calls and everything else. I think 
part of it is the workload, part of it is we are asking people to do 
a lot and we need to do better. And I think you have indicated that. 
But I got a note from my office saying that when they have been 
able to reach you, it has been worth the time because you have 
been able to work to resolve the questions. 

Mr. Kerr. Thank you. 

Mr. Davis. You said most of the claims examiners are ll’s and 
12’s. Are there some 5’s and 7’s and 9’s out there? 

Mr. Kerr. Yes, there is. 

Mr. Davis. How does that work and how does the promotion sys- 
tem work? 

Mr. Kerr. I am not sure of the specifics and Donna and Shelby 
can help me with this, but most — there are about 500, 400-plus are 
ll’s and 12’s, senior claims examiners and claims examiners. There 
are very few 5’s and then the 7 is more a — I would say trainee but 
I am not certain. 

Ms. Onodera. I would like to answer that. The entry level posi- 
tion of a claims examiner is at the 5/7 level. That is generally 
where, at that level, we hire the claims examiners and then as they 
become more experienced and learn more about the program 
through training, et cetera, they progress on to the 9 and 11 levels. 
Generally if you have grade 5’s and 7’s in the program, that means 
they are trainees, they are fairly new, they are not expected to do 
the full level of claims examining work until they go get to the 11 
level. 

Mr. Davis. Are they making decisions at that level? 

Ms. Onodera. Yes, they are making decisions and of course, they 
are always being supervised, depending on what level they are, and 
their cases are reviewed, not all cases, but the more difficult cases 
are being reviewed. 

So in an office where you have high attrition, you are going to 
have more lower level claims examiners because we are hiring at 
the lower levels. 

Mr. Davis. Let me ask you about the turnover and about the at- 
trition and about what we can do, because I think continuity in 
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this can make a huge difference. Sometimes people who are experi- 
enced, sometimes they have heard similar cases, they understand 
the procedures a little bit better than those who have not. What 
can we do institutionally to try to change that and stop the turn- 
over? Is it a question of pay? Is it a question of respect, as was 
noted by some of the earlier testimony? Is it a question of the 
working condition and the workload? What do you think? 

Ms. Onodera. I think it is probably all of the above. We are 
grappling with that problem, especially in the San Francisco office, 
right now. With the booming economy, work is a little more easy 
to find and people are leaving at a higher rate right now and we 
are in partnership with the union to sort of see what can we do. 
We have done some employee surveys on this and we are all con- 
cerned about retention, keeping the good people we have, and we 
hate seeing them go to the private sector. 

Mr. Davis, We are having that problem across Government in a 
lot of our technical areas where the private sector can just outbid 
us and it is something we are g^oing to have to grapple with, either 
through civil service changes, significant changes, or there is going 
to be more outsourcing of some of these jobs. And that is really the 
dilemma we find ourselves in, and I think we have got to deal 
within the civil service confines over how you get qualified people 
and maintain them. It is cheaper to do that than it is to have to 
hire and retrain somebody else and then come back, and we are 
going to get more mistakes at the lower level. You try your best 
not to, but then you can see the effects it has on the people's lives 
as they move their way up the way. 

So any thoughts you have on that as you supplement, I would 
be really interested, Mr. Chairman, let me just say, in how you can 
keep and maintain good people here. I think that is one of the 
problems. Sometimes the decisions you get coming out of this are 
people who just do not give it the look or do not have the experi- 
ence in taking a look at some of these individual cases that they 
might have and then we end up here. 

Mr. Hallmark. Mr. Davis, if I could 

Mr. Davis. Yes, please. 

Mr. Hallmark [continuing]. Amplify just for a moment. Our tes- 
timony will dwell probably at some length on the fact that our ad- 
ministrative costs are about 4 percent of the total cost of the FECA 
program. That is a very low percentage ratio compared to State 
workers' compensation and many other entities that have this kind 
of workload. 

Mr. Davis. Where do the other costs go then? 

Mr. Hallmark. The 96 percent go to benefits to injured workers 
and to medical costs. 

Mr. Davis. Oh, OK, I see what you are saying. 

Mr. Hallmark. So we pay $1.9 billion for that and about $70 
million for our administrative costs. There is no question 

Mr. Davis. I will not muse what the adjustments could be if you 
had different claims examiners. And I do not really know enough 
sitting here today just hearing one set of cases if the payouts are 
too great or too little. You know, we are hearing from individuals 
that in some cases I think clearly have had — they are not satisfied 
with it and it does not sound very good on its face. But there may 
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be other cases where we are pa 3 dng out and do not need to and bet- 
ter managers may or may not be able to help out. I do not know 
the answer to that. 

Mr. Hallmark. Well we believe that this kind of a program re- 
quires that cases be reviewed. One of the reasons why we created 
the Periodic Roll Management Project back in 1992 was to address 
the fact that cases had been accepted and were not reviewed in suf- 
ficient detail. 

But we also do not believe, and I would concur with most of the 
panelists earlier, that this is a program fraught with fraud and 
that there are large numbers of individuals out there who are basi- 
cally receiving benefits through deceit — that is not the case. 

Mr. Davis. Not from the testimony we have heard today, it is 
not. 

Mr. Hallmark. That is correct. It is the case that we need to 
have the resources that we need to be able to work with injured 
workers to avoid the kinds of conflicts, some of which we heard 
today, to help them get medically treated and provide ways to help 
them and help their employers find avenues for them to get back 
to work. That is very time-consuming, labor-intensive activity and 
I think that some of the turnover issues that Donna was pointing 
to come from the fact that we get 170,000 cases a year. Some of 
those we have administratively found ways to handle through com- 
puter processes and so on, but a lot of them are cases that are just 
complex and require careful work. 

Mr. Davis. Let me ask you this. If you are a claims examiner and 
you are looking to get promoted over the long term, a 5 to a 7 to 
a 9 to an 11, to 12 and maybe you want to go to hearing examiner 
or somewhere else, what are you judged on? Are you judged by how 
quickly you move that volume out? Is that a pretty important cri- 
teria as to what your backlog is, how many cases you have decided, 
the number of hearings that you maybe get remanded? What are 
the criteria? 

Ms. Onodera. That may be one part of it, but there are a series 
of performance standards that we look at. One of them is timeli- 
ness of decisions, but the other is and more important, quality. 

Mr. Davis. And it ought to be, I am not arguing that it should 
not be, but I just wondered what are the other criteria? 

Ms. Onodera. Quality of the adjudication, responsiveness to the 
injured parties. 

Mr. Davis. Who measures the quality? 

Ms. Onodera. The supervisor and managers of the office. 

Mr. Davis. Does the number of remands you get have any effect 
on that? 

Ms. Onodera. I do not think that is in the standards right at 
this point, no, that is not looked at. Although it is in general, we 
do have a yearly or semibiennial accountability review by the na- 
tional office and district office. Claims examiners who come out and 
review hundreds of cases to determine the quality of work that is 
being done in a district office. 

Mr. Davis. How about the dollars that are saved the Federal 
Grovemment by not being paid out? 

Ms. Onodera. We do not look at that. 
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Mr. Davis. That is not in any way, shape or form a criteria, is 
that right? No one has ever been advanced so there is no incentives 
or bonuses or any promotional dividends to saving government 
money by your decisions. 

Ms. Onodera. No, not at all. 

Mr. Hallmark. And if I could amplify. 

Mr. Davis. Yes, please. 

Mr. Hallmark. The procedures that are used to evaluate claims 
examiners involve the supervisors reviewing cases that those indi- 
viduals have done, sampling their work. So the major issue is qual- 
ity with respect to what those decisions are, plus responsiveness, 
plus timeliness. 

Mr. Davis. OK. I just add to what the chairman said in terms 
of if you would take more time to answer some of the — not just the 
criticisms, but have the Secretary get back to some of the questions 
posed by the committee. We would like to make this as complete 
a record as we could, so that we can weigh all sides on the over- 
sight. 

Mr. Chairman, that will conclude my questions of this panel. 
Thank you. 

Mr. Horn. Well, thank you very much. 

Secretary Kerr, we understand the published documents state 
that there were 7,991 hearing requests and 2,905 Employees Com- 
pensation Appeals Board appeals in fiscal year 1996. Now unless 
we misread your testimony, we think you noted that only 5,500 ex- 
ercised one of these two appeal rights, and we just wondered what 
is the difference and which one is right? 

Mr. Kerr. I said two things. One is I said in terms of initial ad- 
judication, taking a year, and I believe my shorthand numbers 
come from 1996 and I actually have two documents here with this 
broken out. The first number is initial adjudications in a year. Of 
the caseload that comes in a year, on initial adjudication, what 
would we expect to go to the appeals process. And that is approxi- 
mately 170,000 cases, approximately 20,000 denied, 5,500 to the 
appeals process. And then later, I said — and I do not have that in 
front of me, let me see if I can find it 

Mr. Horn. Without objection, these charts will be put in the 
record at this point. 

Mr. Kerr. Later on in my testimony when I was talking about 
the impact of the Periodic Roll Management Project and the Qual- 
ity Case Management Project, I pointed out that in any 1 year, 
there are 17 to 18,000 cases before ECAB plus Hearings and Re- 
view, plus reconsideration. So what I was sa 3 dng was of what ini- 
tially comes in a year, about 5,500 go to the appeals process. There 
are other cases in the appeals process in any 1 year. The number 
I have in front of me says that in 1997, the total, including the ini- 
tial adjudication, is about 17 to 18,000. These would be appeals 
from any kind of the myriad of decisions that are made in Donna’s 
office, for instance, on long-term cases or other questions about 
cases that were before her. So that the two numbers, one is part 
of the other, is what I guess I am trying to say in a shorter hand. 

Mr. Horn. Good, we will try to sort it out. 

Mr. Kerr. They are hard to sort out because these things happen 
over time, but I was trying to paint a picture of the two pieces. 
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Mr. Horn. And who would have the breakdown of the data for 
the Employees Compensation Board? We essentially just need to go 
to them? They keep their own records, I take it. 

Mr. Kerr. You did ask them some questions and I believe they 
did 

Mr. Horn. Let me just make sure we are talking about the right 
data with the right people. Let me ask you, Regional Director 
Onodera, do we know how often the Office of Workers’ Compensa- 
tion Programs grants extension to claimants and what are the per- 
centages for the San Francisco branch? Do we have any data such 
as that? 

Ms. Onodera. No, we do not keep that data, we just generally 
work it on a case-by-case basis. 

Mr. Horn. And so nothing is kept at the overall level of OWCP. 

Ms. Onodera. No, just on the case itself. 

Mr. Horn. Well, is there anything else you would like to say in 
relation to what the witnesses testified, that either you are work- 
ing on or you can improve or what? 

Ms. Onodera. Well, we definitely will be reviewing the cases. We 
appreciated the 

Mr. Horn. Well, I think the main point is not just the case — that 
is important because human beings are involved — ^but the question 
is we only had a chance to hear seven witnesses. I mean, think of 
the tens of thousands that maybe could tell us the same thing, and 
that is what worries me. [Applause.] 

So I am hoping you look at it, not just as one case, although we 
would like to see those resolved obviously in a favorable way, but 
they reflect people that are out there that did not bring their mat- 
ter to our attention or we did not select in some way and I think 
we learned something from these and I just hope that — it sounds 
like you are interested in getting that job done, Mr. Secretary, so 
I hope it will be. We will come back to it though. 

Mr. Kerr. As I said at the beginning, this is something that we 
want to look at. I think there are, especially in an organization 
that is trying to change, other kinds of changes that it can add to 
its list, and we appreciate being able to speak here today, but also 
to be able to listen. 

Mr. Horn. Well, we thank you for coming from San Francisco 
and Washington, DC. 

We are going to end with just an open mic here for about 2 min- 
utes for each person that maybe would like to say something. We 
are going to swear you in just as we swore others in, so those that 
have something to say, come on down and just stand in line there. 
I want to make sure that everybody is in line that wants to be 
heard because I am going to swear you all in and I do not want 
to do it individually. 

OK, I just want to make sure — last call. 

Well, we are going to make it 1 minute. You can 

Mr. Davis. Mr. Chairman, the entire statement will be in the 
record. 

Mr. Horn. Entire statement. Raise your right hands. 

[Witnesses sworn.] 
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Mr. Horn. It is limited to that group that is standing, and we 
will start. I want you to tell us your name and what city you are 
from. 

STATEMENTS OF JERRY DeMAYO; LEIGH BROWN; JAMES 

HAMADA; STEVEN SPEARE; SYLVIA R. JOHNSON; ROBERT D. 

MCKENNA; DOROTHY HORLICK; WILLIAM SOTTLE; STELLA 

BOHLIG; VALERIE DOWNEY; PATRICIA KRAMER; NORMA 

COLEMAN; BILL HINTZ; AND BARBARA SWEENEY 

Mr. DeMayo. My name is Jerry DeMayo, I live in Lakewood, CA. 
I am a Navy veteran. 

Like Mr. Burelli, I worked at the Long Beach Naval Shipyard 
and went through the same process he did. Only mine has reached 
the point now where what they do is — I filed an EEO in contention 
with my claim. What they do is they run you all the way out of 
the system until you get to the very end, and then your last choice 
is to go to Federal court. 

Now when I sent in my last appeal to Washington, they did not 
even look at it, they said present new evidence, which I did. They 
never looked at it, they just sent back that my reconsideration was 
denied. So now that puts me in a position of going into Federal 
court. 

I just want to say now that there should be a remedy before we 
go into Federal court. 

Is my time up? 

Mr. Horn. I think that is it. 

Mr. DeMayo. I want to thank you. 

Mr. Horn. We will keep the record open for a couple of weeks. 

Mr. DeMayo. I just want to thank the panel and thank you, Con- 
gressman Horn. 

Mr. Horn. You are quite welcome. 

Our next speaker. Move the microphone down, so you are speak- 
ing into it. 

Ms. Brown. Your Honorable Horn, I am Leigh Brown from La- 
guna Beach. I am a registered nurse, work at VA Hospital, Long 
Beach. 

I injured my left eye, a patient's secretions splashed in my eye 
and now my eye is completely blind. 

I could not see you, nothing, not even my finger. I filed a work- 
men's comp within 24 hours and I got the claim, but the workmen's 
comp discontinued my file — only paid the doctor maybe 6 months 
or 1 year. I keep seeing the doctor and I pay out thousands of dol- 
lars out of my money and I did not do anything but they discon- 
tinued my claim. 

Later on, I appeal, they say that because I have no proof, and 
I say all the evidence and the adjuster say your case is one case 
like the one who claims he had heart attack. I said this is entirely 
different because the patient's secretions splash in my eyes with 
every evidence, everytfiing written, every doctor proved. They dis- 
continued and do not pay my claims. Now my eye is completely 
blind. 

I had my claim and I had it rejected and rejected and rejected 
again. With all this, now I find out what a claim examiner is. I am 
a registered nurse for 33 years and I worked 21 years in a VA Hos- 
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pital, I injure my eye which every nurse in the critical care saw it. 
The patient, the suction canister dropped on the floor while I was 
carrying it out from the floor when I was a registered nurse in 
ICU. 

Mr. Horn. Thank you. 

Ms. Brown. Everything was discontinued. That is very unfair. 

Mr. Horn. Right. 

Ms. Brown. And now I am not only blind 

Mr. Horn. We will followup, we have got your name and address 
and you can file something else with us. 

Ms. Brown. Definitely I need it, thank you very much. 

Mr. Horn. We will try to followup. I assume your case has been 
followed. 

Ms. Brown. Yes, and appealed, appealed again. I still cannot get 
through. 

Mr. Horn. Have you gone to your Congressman in Laguna 
Beach? 

Ms. Brown. No, I did not, because every time I was going to do — 
and I do not know which one to go to, and I am the only sufferer. 

Mr. Horn. Well, we will get you in contact with your Congress- 
man. 

Ms. Brown. Thank you very much indeed. 

Mr. Horn. You are quite welcome. 

Mr. Hamada. I thank you for the opportunity to address you, 
Congressman Horn and the help you have given me in the past. 

Mr. Horn. Could you give us your name and city? 

Mr. Hamada. My name is James Hamada and I live in the city 
of Garden Grove, CA. 

Mr. Horn. Could you spell the last name? 

Mr. Hamada. H-a-m-a-d-a. 

Mr. Horn. Very good. 

Mr. Hamada. I have also submitted a folder to one of your staff 
members, but I would also like to add that the Office of Workers’ 
Compensation Programs is one of the most mean-spirited persons 
God ever put on earth. [Applause.] 

And I will also say this about them, anybody that would accept 
a denial from the Office of Workers’ Compensation Programs is 
crazy. This is the reason why — doctors go to school in excess of 20 
years and you have this claims examiner, he is going to review 
your doctor’s report. And I do not think that is very fair. 

Thank you very much, sir. 

Mr. Horn. Thank you. [Applause.] 

Mr. Speare. Thank you. My name is Steve Speare. I am from 
Anaheim, CA. 

Mr. Horn. That is spelled? 

Mr. Speare. S-p-e-a-r-e. 

Mr. Horn. And the first name? 

Mr. Speare. Steven with a v. 

Mr. Horn. OK. 

Mr. Speare. I have been diagnosed with Jeremiah’s anxiety dis- 
order. Fighting the Department of Labor Office of Workers’ Com- 
pensation Pro^ams has not given me an opportunity to heal. It 
made my condition worse. They have almost got me beat because 
if I die, then they do not have to deal with it any more. 
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I am not quite 50. In the past year, I have had 1 heart attack 
and between 10 and 15 mild strokes as a result of contributory 
stress and aggravation of my diabetes and hypertension. I am not 
going to die and roll over, I am going to continue to fight, but just 
like so many other thousands of people, we need help. 

Thank you very much. 

Mr. Horn. You are quite welcome. We thank you. [Applause.] 

Ms. Johnson. Sylvia R. Johnson, administrative law representa- 
tive, certified paralegal. 

I am not an injured person. 

Mr. Horn. Spell the first name, please. 

Ms. Johnson. Sylvia R. Johnson. 

Mr. Horn. I am just having trouble hearing. Sylvia, is it? 

Ms. Johnson. S-y-l-v-i-a, I will send you my card. 

Mr. Horn. Fine, go ahead. 

Ms. Johnson. I represent Federal workers, I am not an injured 
Federal worker. 

I did not hear any testimony today from representatives. Unless 
you have testimony from representatives, you do not have a total 
picture. You had one representative on the end, unfortunately, he 
did not get to speak. 

I was in the San Francisco office of Donna Onodera last month 
and they refused to give an injured worker a CA-1 form so that 
he could file a claim. They told him go back to his agency, he had 
come from Oakland to San Francisco to get the form. I call that a 
run-around. I do not see why the Department of Labor cannot hand 
you out a CA-1 form. They should be laying on the table, you 
should be able to pick one up. [Applause.] 

I raise the issue that you have not raised today — subpoenas. As 
a representative — I cannot tell you in 1 minute. 

Mr. Horn. Finish your thought and then you can write some- 
thing to us, since you are a representative. We would welcome it. 

Ms. Johnson. Subpoenas, you are not allowed — the Department 
of Labor will not issue a subpoena, the Secretary of Labor will not, 
for the person to bring their own doctor forward. The doctors do not 
want to testify, they are treating physicians, they are not forensic 
specialists. They do not want to write rationalizing medical nar- 
ratives and they do not want to testify. The only way you can get 
them to a hearing would be to subpoena them. The Department of 
Labor blanket policy will not issue a subpoena for a treating physi- 
cian to appear. 

Mr. Horn. Well, that is an interesting point they ought to con- 
sider if they redo the law. 

Ms. Johnson. I have others that you are welcome to. 

Mr. Horn. We welcome your thoughts. Thank you. 

Ms. Johnson. May I submit this? 

Mr. Horn. Sure, submit it to our clerk there. 

Mr. McKenna. Good afternoon. Senator Horn 

Mr. Horn. Representative. But go ahead. 

Mr. McKenna. Representative — sorry. 

Mr. Horn. Just give us your name and where you live. 

Mr. McI^NNA. My name is Robert D. McKenna. 

Mr. Horn. I am sorry, I could not quite hear it. 

Mr. McKenna. Robert D. McKenna. 
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I have a complaint with the OWCP that they failed to process my 
second attempt to get my disability claim started. They delayed it. 
I submitted this July 10, 1997 and in September 1997, I got a let- 
ter back saying that they refused to process or would not process 
the paperwork because the post office refused to fill out the forms. 
They said the forms were filled out incomplete on their side. My 
side was filled out and faxed into their office and yet they would 
not process it. 

Now also Mr. Usher over here heard a hearing, and he had — 
there was a Dr. Stewart, a government doctor, a fitness for duty 
by the post office, and he said that his report was not correct, and 
it was a government doctor. 

Mr. Horn. Have you got a copy of that report? 

Mr. McKenna. I certainly do. 

Mr. Horn. Could you give it to our clerk and we will try to follow 
up with the employing agency on what is the problem. 

Mr. McKenna. This is a government doctor's report. 

Mr. Horn. Yeah, if you do not mind, give it to Mr. Ebert there 
and let us have the staff follow up on that. Thank you. Next gen- 
tleman — or woman. I did not see you, you were down behind that 
podium. 

Ms. Horlick. I would like to thank you. Representative Horn, for 
calling Dr. Raymond Worker, the late Ra 5 Tnond Worker, Dr. R^ph 
Worker, his brother, and conve 3 dng your condolences to him about 
it because I work for Dr. Worker, I work at the VA as a med tech. 

Also, thank you for the letter to Dr. Nevemey. 

Mr. Horn. Can we get your name and city? 

Ms. Horlick. Dorothy Horlick and I live in your Concessional 
District and I have also spoken with Mr. Shinlin several times. 

Mr. Horn. How do you spell your last name? 

Ms. Horlick. H-o-r-l-i-c-k. 

Mr. Horn. And living in Long Beach? 

Ms. Horlick. Yeah, I work at the VA in Long Beach and I live 
in the 33d Congressional District. 

Thank you for sending a letter to Dr. Devemey. He sent a letter 
to you recently about his chemo. 

Anyway, to get on about the other stuff, just like the EEO was 
taken out of the individual facility, maybe workmen’s compensation 
should be done the same way, because they ran into problems with 
things being hushed up. I think you experience a lot of anger from 
a lot of people. 

There is also a lack of information. My brother worked at the 
shipyard, had an injury, after the injury, they put him in com- 
pensation. He was able to get me different rules and stuff that we 
generally do not have access to. And that is a problem too, it might 
be part of the solution. If you gave each person information about 
how the process — not only the claims adjuster but also the indi- 
vidual who is going through the process so maybe they can have 
a dialog together. 

Mr. Horn. That is a good suggestion, to have a book in simple 
English. 

Ms. Horlick. Yeah, they have stuff out there, the Codes them- 
selves, they have a book “Injury Compensation,” but only the 
claims adjusters get this, so you have — you do not know what you 
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are dealing with, what kind of— you know, where you are at in the 
process or even understanding, and so many people say this or they 
say that and you do not know who is telling you what. 

Mr. Horn. I know the feeling, because I used to — and you are 
right 

Ms. Horlick. You do not know who to believe. 

Mr. Horn [continuing]. Personnel people were the bane of my ex- 
istence as an executive. 

Ms. Horlick. Oh, yeah, I worked at Cal State. 

Mr. Horn. They would not inform people. Say you wanted a posi- 
tion upgrade, you had to say the magic words or nothing happened. 
And that was crazy. It was magic words to them 

Ms. Horlick. Jargon. 

Mr. Horn. Exactly. They should do it in simple English. 

Ms. Horlick. They should maybe publicize this, this is from the 
U.S. Department of Labor itself, Employee Standards Administra- 
tion, Office of Workers’ Compensation Programs, Federal Injury 
Compensation. But the pity is I am getting this all from my broth- 
er who worked at the shipyard that is defunct now. But why do I 
have to get it from him, why could they not have something set up 
at the facility where you can get information. That might ^leviate 
some of the problems. 

Also, I found it interesting — I have had a case since 1992, it just 
recently went to a hearing appeal. I did not get a letter. OK, from 
what I gather, the Department does not send certified letters or 
anything. So the compensation person was down there, but I did 
not even know I had a hearing. I had no notification. So something 
with the system has to be done. Part of it probably is information, 
OK, on both parties’ side. 

And I guess that is it. 

Mr. Horn. Well that is two sensible suggestions. 

Ms. Horlick. Yeah, and maybe when they have the hearings or 
the appeals or whatever you call it or when your case is going to 
be heard, maybe do it by certified mail, because I got told, OK, May 
8, they wrote a letter, I never got it, the case was heard towEird 
the first 2 weeks in June. Well, that is that and I cannot get an- 
other date. I said I was not even notified, I said that is a violation 
of due process of law. I mean, I would think they have to send cer- 
tified. When I send letters I send them certified so I know the per- 
son got them. 

Mr. Horn. You make a good suggestion on that one also. 

Ms. Horlick. Thank you. 

Mr. SOTTLE. My name is William Settle. 

First, I want to thank — I live in Placentia — I want to thank Con- 
gressman Horn and the panel for a wonderful day. I think we may 
have some hope here now. 

Mr. Horn. Well, I hope you are right. 

Mr. SOTTLE. I would like to add to the lady that was just in front 
of me, this lack of information, just guidelines of what you should 
expect, how long should you expect to wait for an answer to a tele- 
phone call, to a letter, to faxes, completely ignored, you know. A 
week after that, they have not read their voice mail and that is 
what they use to block you out. 
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The other thing is you go to the doctors and they do not have 
the slightest idea how they are supposed to bill. So this is — ^without 
that, their payment is just delayed for months, which just seems 
unreasonable. 

Mr. Horn. Well, I thank you. Any other thoughts you have? 
Those are good ones. 

Mr. SOTTLE. No, it seems like they should have some guidelines. 
I have seen — ^they have a question and answer booklet with about 
140 questions, but that does not answer the simple little things like 
I am talking about. 

Mr. Horn. Sure. Thank you, appreciate it. 

Ms. Bohlig. I would like to thank you for helping me in the past 
regarding the delay in obtaining my compensation checks. 

Mr. Horn. Could we have your name and city? 

Ms. Bohlig. My name is Stella Bohlig. 

Mr. Horn. B-o-l-l-e? 

Ms. Bohlig. B-o-h-l-i-g. 

Mr. Horn. Go ahead. 

Ms. Bohlig. You had helped me in the past in obtaining my com- 
pensation checks, because they were delayed due to some complica- 
tion in providing the paperwork from my employing agency. 

But recently, as recent as last week, I was trying to obtain some 
help because my medical care — ^my claim was disallowed in Feb- 
ruary of last year due to lack of medical reports from the doctor 
that I had chosen to provide medical care for me. I had no idea 
when I initially filed for my injury claim that medical reports, de- 
tailed medical reports were very important, as well as good mescal 
care, in turning in a claim to the Department of Labor. 

My doctor does not write medical reports. So as a result of that, 
I was sent to a doctor that your agency hired, and of course that 
report was — I cannot even describe to you, but when I brought that 
report to my treating doctor, they were telling me that I have to 
disregard that report because they were hired by you, they were 
paid by your agency to say what he wants in the report and there 
is nothing that they can hold him responsible. There is no integrity 
in the report and there is nothing, no accountability to that doctor, 
so far as him releasing me back to work. 

I could not obtain a release from my own treating physician and 
they are sajdng there is all this other — ^you have not healed, you 
are not well, this and that, and then your physician says there is 
absolutely nothing wrong with you and we even think that your in- 
jury is not caused by your work. 

So as a result of that, I was disallowed — my claim was dis- 
allowed in Februaiy of last year. I had looked for another doctor 
to provide the medical report as well as good medical care, so that 
I know that I am getting the best care as well as the reports that 
you require. 

And then I have gone through the hearing to appeal my case be- 
cause it was disallowed. So finally in October, I went to a hearing 
and then in April, finally the decision of the Department of Labor 
was turned around in my favor. Now the doctor that wrote that re- 
port, which you also hired, had said there that I have to continue 
my treatment so that I can continue my recovery. As recent as last 
week, I spoke to a Frank Vergoso, who accused me of playing 
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games because the physical therapy bill had been up to $9,000 for 
a year and a half. He started to say that there was no reason why 
I should have been in physical therapy for that long period of time 
and all these other reasons why he did not want to OK my author- 
ization for my physical therapy bill. 

What I am trjdng to say is that the time that it takes to do all 
this running around and tr 3 dng to get the proper care is so impor- 
tant for us to recover so we can go back to work. Because who 
wants to be in this situation? The losses that we have suffered, not 
just us but our children. They have to sit there and watch us and 
we have to sit there and pretend like nothing is wrong or that it 
is going to be OK when it is really not, because this has been like 
3 years that I have been going through this. 

I have hired a lawyer because I do not know what the rules are. 
And then the lawyer has got this fee that I have to pay out of what 
you eventually are going to pay me back. I have lost my home, cus- 
tody of my children and how much more? How much more will it 
take for you to hear that — ^you know you are saying there are all 
these changes that are in the works — well, let us do the changes 
now. You are aware of these injustices and these practices that are 
happening, you are hiring these doctors that we cannot sue, we 
cannot sue them because they are covered under a blanket of pro- 
tection. The law was done that way. But if you want us to get hon- 
est doctors, you have to in turn send us to honest doctors. And that 
way we will not have to go through this 3 years of prolonged agony 
and we are the only one suffering. 

Mr. Horn. Thank you very much. I think you have made your 
point. 

Ms. Bohlig. Thank you. [Applause.] 

Ms. Downey. Good afternoon. I wanted to be sure and thank you 
for helping me this past couple of years. In fact, I have recently re- 
ceived a letter 

Mr. Horn. Can you give us your name and city? 

Ms. Downey. OK. My name is Valerie Downey, I live in Lake- 
wood, CA, and I work for the Long Beach Post Office. 

You have been doing some inquiries for me, I have still not got- 
ten a final decision at this point. I do have concrete information 
that the U.S. Postal Service injury compensation, along with the 
U.S. Department of Labor, along with the American Postal Work- 
ers Union are all involved in illegal activity involving FECA, and 
I would hope that you do look into it because a lot of us are suf- 
fering medical treatment because of certain individuals that tend 
to prevent us from proper care. 

Mr. Horn. Well, let me ask you, you say the American Postal 
Union, that is news to me. That is the first we have heard of that, 
so tell me on that — the others we know about. 

Ms. Downey. OK. In Long Beach, we have what we refer to as 
a rehab. She was given the job that suited her, she also has a med- 
ical background and she writes controversions with management, 
in conjunction with management to help controvert some of these 
claims. 

Mr. Horn. OK. We will ask about that, I do not know if we can 
get very far. That is the labor union, is it not, for the workers? 

Ms. Downey. American Postal Workers Union, yes. 
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Mr. Horn. Did they ever think of getting someone else in to rep- 
resent them, if you do not like how they are representing you now? 

Ms. Downey. Yes. 

Mr. Horn. Well, seems to me workers should do something, if 
the one they are paying dues to is not helping them, get somebody 
else. 

Ms. Downey. That is what we are trying to do, that is why I am 
here today. Thank you. 

Mr. Horn. OK. 

Ms. Kramer. Good afternoon. My name is Patricia Kramer, I am 
from West Hills, CA. I am a clinical coordinator and administrative 
officer for the West L.A. VA Medical Center. 

I was assaulted and battered on the job in one of the offices that 
I supervise on October 1997, in fact, October 6, 

Frank Vergoso turned down my workmen's compensation claim 
before my 45 days were up. Although my physician faxed in re- 
quests for extensions, wrote letters for extension, and I wrote let- 
ters for extensions, we were not even given the 45 days. 

Mr. Horn. Tell me who Mr. Vergoso is? His name has come 

Ms. Kramer. He is a supervisor, as I understand it, from San 
Francisco Department of Labor. 

Mr. Horn. OK, thank you. 

Ms. Kramer. I appealed — I hired an attorney, I appealed the 
case in March. Today is July 6, I still have not heard from them. 

Thank you. 

Mr. Horn. Thank you. 

Ms. Coleman. My name is Norma Coleman, I live in Long Beach 
and I also work at the Long Beach Post Office. 

I originally was injured — I have carpal tunnel S 3 mdrome in both 
hands, I have had three surgeries and it has progressed into my 
elbows and my shoulders and my neck, which has been mentioned 
in all of the doctors' reports from the very beginning, but still the 
Department of Labor insists that my now current doctor do paper- 
work for a new claim in order for me to be paid, which I have been 
off work part days since March, 2 weeks fully in March and part 
days since March and I still have not been paid anything. 

The claims examiner says that she will send out a letter to my 
doctor to tell him exactly what she needs in his report, which has 
not been done. I have talked to her supervisor, who I understand 
now has been promoted. He has not said anything to my doctor, so 
my doctor made me permanent and stationary, hoping to get some 
attention from them, which it has not done any good. So I am put 
back in the job where I was originally hurt, on a rehab job, wMch 
is doing all repetitive hand work and shoulders and there has just 
been no results. They are not there to help you. They do everything 
they can to make it hard for you. 

Mr. Horn. Now is that mostly at the post office level or at the 
workers' comp level? 

Ms. Coleman. I think some of both. My whole file was lost in 
San Francisco in the beginning at the same time that my super- 
visor lost all my doctors' reports, keeping me off work. They dis- 
appeared at the same time and it took 2 months for that to turn 
up in San Francisco, and I was threatened to be terminated during 
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that time, but I did have copies of everything, so I took all of that 
in and that is what stopped the termination. 

Mr. Horn. You had copies and so you finally got the case re- 
viewed again? 

Ms.Coleman. Yes. And that was after even the post office tried 
to use things like a hysterectomy as being the cause of my carpal 
tunnel, which I had to refute in another — go to all my other doctors 
that said no, that had nothing to do with it. 

Mr. Horn. Was that a male making that judgment? 

Ms. Coleman. No, it was not. 

Mr. Horn. I see. I thought maybe you could teach the woman in- 
volved the facts of life. 

Ms. Coleman. I think the women might be a little bit worse than 
the men actually. 

Mr. Horn. Well, thank you, we appreciate your testimony. 

Mr. Hintz. Bill Hintz, I am the director of safety and injury com- 
pensation with Branch 1100, National Association of Letter Car- 
riers. Thank you very much for this opportunity to speak before the 
subcommittee. 

Some of the things and considerations that maybe you should 
think about: First of all, we are not in favor of ismantling the 
OWCP system as it is now. It needs to be fine-tuned, but disman- 
tling is not the issue. 

Second issue is that with the problems with the agencies that 
you put some judicial teeth into it, if they violate the law, then 
they should be subject to criminal prosecution. 

The other issue is OWCP delays now have caused us some prob- 
lems with the medical profession because they do not want to treat 
OWCP cases. The issue is with the doctor saying we do not want 
to deal with the agency because they are calling us, we do not want 
to deal with OWCP because of the delays, we are not paid for our 
services. 

And the last issue is suitable employment for the letter carriers 
and all Federal workers. They put you back into the circumstances 
that you came out of, saying tWs is suitable employment. Or, if it 
was for you, sir, that to go to Congress and deal at 1 o’clock in the 
morning when none of your constituencies are there. It makes a 
disruptive impact upon their whole lifestyle and financial issues. 
Thank you very much. 

Mr. Horn. Well, thank you for coming. I thank the staff from the 
Office of Workers’ Compensation Programs for listening to this. We 
will furnish you the list of addresses and if you would not mind, 
take a look at those cases, the 15 or some were not cases, but we 
would appreciate anything you would like to add for the record. 

Ms. Sweeney. Excuse me. 

Mr. Horn. Oh, I am sorry, I did not see you there. Go ahead. 

Ms. Sweeney. I am Barbara Sweeney and I am from Brunswick, 
ME. I also represent 

Mr. Horn. I am sorry, would you repeat the name? 

Ms. Sweeney. Sure. Barbara Sweeney and I am from Brunswick, 
ME. 

Mr. Horn. Yes. 

Ms. Sweeney. And I also represent fedupfeds.org, which is on 
the Web, which has all the information with workers’ compensa- 
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tion. We have a lot of members and it reads like a textbook man- 
ual. 

Mr. Horn. What is the name of the group? 

Ms. Sweeney. Fedupfeds.org. 

Mr. Horn, Well, what does that stand for in simple English? 

Ms. Sweeney. Federal Employees with Disabilities. 

Mr. Horn. OK. 

Ms. Sweeney. And across the board, every single member of ours 
has experienced the same problems, no matter what branch they 
are working in and no matter what problem they have, it has al- 
ways been lack of information, lack of assistance. 

In my own case, they did not submit my CA-2 for 14 months, 
there was never any punishment, I went ^1 the way up through 
Mr. Runyan and I never received any satisfaction, but I am here 
to represent all the people and I want to, first of all, commend Mr. 
Perez and Mr. Usher for standing up and representing and helping 
the people who serve the Government the most. We provide the 
service for the Government and yet we are treated as orphan chil- 
dren, and it should not be that way. We should get the respect and 
help that we need. 

And I thank you. 

Mr, Horn. Well, thank you for coming. Did you come all the way 
from Bangor, ME? 

Ms. Sweeney. Yes, sir, Brunswick. 

Mr. Horn. Brunswick. 

Ms. Sweeney, And I will be submitting additional testimony. 

Mr. Horn. Fine, we would welcome that. Thank you very much. 

Mr. Davis. Mr. Chairman, let me just thank you for holding 
these hearings. It has been a long time since anyone in Congress 
has done this, allowed people to come out and testify, got the agen- 
cy here to take it down, and I just want to thank you for other 
members of the committee who could not be here, and myself, for 
drawing this to our attention. Thank you very much. [Applause.] 

Mr. Horn. Well, I thank the gentleman. He is one of the most 
constructive Members of Congress and I am delighted you could 
make it out here to participate in this. 

Let me thank now our officials from Washington, I think we are 
all learning a lot. We will send them the list. They have nodded 
their head that they will be glad to respond to that. 

I want to thank now the staff members that have helped prepare 
this particular hearing, which has been a very complex matter over 
the last year or two. J. Russell George, down there in what would 
be the city manager's box practically. J. Russell George, staff direc- 
tor and chief counsel for the Government Management, Informa- 
tion, Technology Subcommittee. The gentleman that was sitting to 
my left, your right, for most of this hearing was Welton Lloyd, con- 
gression^ fellow and he has been replaced, because he had to 
leave, by Mr. Mark Brasher, who comes from this area, the senior 
policy director to the subcommittee. Matthew Ebert, who is run- 
ning everything, in terms of the clocks, the addresses, the testi- 
mony, and you name it, as clerk. Then Mason Alinger, who is pre- 
ceding us to another hearing we are going to be giving. He was in- 
volved as a staff assistant. We had a number of interns helping 
us — ^Betsy Damns, Mark Urciuolo, and David Graff. Connie Seibel 
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is our district director and I will mention Elizabeth Huna who was 
here, I saw her earlier, I do not know if she is still here. She is 
director of— oh, there is Connie, Connie is way in the back, put 
your hand up, Connie. The best Imown person in the 38th Congres- 
sional District. And Elizabeth Huna is director of our constituent 
services. Another member of our district office in Lakewood is 
David Coher, who is down here. He goes to the University of South- 
ern California but he is getting his education on our staff. Bill War- 
ren, the court reporter here, and we thank you, Mr. Warren. 

We had great help here from the city hall, Lois Prince is from 
the Office of City Clerk. Lois Prince was the custodian supervisor. 
And Michael Hallinan is the sound technician. 

So we thank all of you to make this a very worthwhile hearing, 
and we will actually have a transcript we can read. Thank you very 
much. 

With that, this meeting is adjourned. [Applause.] 

[Whereupon, at 3:26 p.m., the subcommittee was adjourned.] 

[Note. — ^Due to the volume of submitted material and printing 
cost considerations, this material will be available for review 
through the subcommittee.] 

[Additional information submitted for the hearing record follows:] 
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Statement from U.S. Senator Slade Gorton to the House Govcrnmtmt Reform and 
Oversight Committee 

Subcommittee on Government Management, information, and Technology 
Presented for a Field Hearing on July 6, 199K 

Mr. Chairman, thank you for the opponunity to address the management practices of the Office 
of Worker’s Cumpeosatioii Programs (OWCP). For several years my office has received many 
complaints regarding OWCP. Typically, my constituents request assistance when they believe 
their claim for compensation and/or medical treatment was been unfairly denied or because 
OWCP routinely fails to return repeated phone calls and written correspondence. In these cases, 
my office becomes an intermediary and virtually the sole conduit of information to the claimant 
regardmg their own injury claim with OWCP. Months or years of unresponsive dealings with 
the OWCP frequently result in severe frustration and hostility 

This situation gives cause for great concern. The Office of Worker's Compensation Programs is 
tasked with not only ensuring that injure.! federal workers receive proper medical treatment for 
injuries sustained in the performance of duty but, ai£,3 vdth ensuring that such workers receive 
appropriate compensation for those injuries in the fonn of back wage.s and disability awards. 

Most imponautly, OWCP was established to ensure that federal workers arc not forced into 
poverty or bankruptcy as a result of their work related injuries. From the information my office 
has received it is clear that OWCP is not fulfilling these duties in a significant number of cases. 
These problems appear to be a pervasive pattern which begin with the interference of OWCP 
management in the appeals process and which extends down lo the routine mishaiidling of cases 
by the Distncl Offices. 

The testimony and supporting evidence of Mr. Joseph Perez, formerly a Hearing Representative 
and still an employee of OWCP, convincingly reinforces these conclusions. His argumems arc 
not only well-presented but are also strikingly wcil-reasoned and provide detailed support of his 
claims regarding the management practices of OWCP. Mr. Pereic handled two ot my 
constituents’ cases which had been denied at the Distria Office level. Upon conducting the 
appropriate hearings, Mr. Perez deemed these cases to be clear instances of compensable work 
related injuries . Due to information passed on to my office by my constituents, it appeared there 
was enough evidence to indicate that top level OWCP management were improperly interfering 
with the drafting of Mr. Perez's decisions and therefore, the integrity of the appeals process 
itself I then asked the Office of the Inspector General (OlCr) for the U.S. Department of Labor 
to investigate. All relevant correspondence is attached. 

Of note in my request for an investigation, is the Employees Compensation Appeals Board 
(ECAB) decision which clearly speaks to the proper role of lop OWCP management in the 
hearing process. That ruling, the Lucketi decision, m unwavering terms states. 
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“[a]s much as the Office, or the employing establishment, may disagree With the 
hearing representative’s judgement, the Office may not simply impose its own 
intei prctation of the evidence without regard to the hearing representative’s 
review To do so compromises the integrity of the appeals process [emphasis 
r added].” 

The interference of top level OWCP management in the appeals process, as desenbed by Mi'. 
Perez and as witnessed by my office., directly affected the outcome of my constituents’ cases. I 
find such inteiference to be completely counterproductive to the impartiality expected of the 
Hearings and Review Office m reviewing decisions by the District Offices of OWCP. 

Ill these two cases, Mr. Perez drafted decisions favorable to my constituents only to see those 
decisions overturned by Mr. Markcy, Director for Federal Employees Compensation (DFEC), the 
branch of OWCP which manages the District Offices. Attached is a redacted copy of Mr. 

Perez’s initial draft decision regarding one of these ceises and a memorandum, from Mr. Markey 
to Ml'. Perez, micro managing the drafting of a new and altered decision. It is obviously 
improper for DFEC to have discretion over the approval or disapproval of decisions rendered by 
hearings representatives. The hearing representative is delegated to hcai' cases on behalf of the 
Director of OWCP, not on behalf of DFEC. the organization whose District Offices have issued 
the decisions that the claimants have appealed to the Office of Hearings and Review. It is 
illogical that the entity whose decisions arc being revimved should have the opportunity to 
improperly influence the luling of the hearing representative 

This type of interference is not unique to these two cases. It is not uncommon for decisions in 
my constituents’ cases to be held for review by DFEC management when the decision is 
favorable to the claimant, While there are many more procedural problems 1 could discuss, 1 
would rather briefly mention two of my constituents’ cases, handled by the Seattle District Office 
of OWCP, which lypity the procedural problems in the District Offices. 

The first case is that of firefighter previously employed at the Naval Shipyard in Bremerton who 
experienced a major fall from an elevated position of approximately 14 feet while wearing 
approximately 57 pounds of firefighting equipment. This fall resulted in a number of medical 
conditions, mcluding a left l^cc condition, a left ankle condition, a back condition, and a neck 
condition. The district office accepted the left knee condition bui, was untimely in approving 
appropriate medical treatment for that condition as requested by the treating physician, causing 
the claimant to wait for approximately one year before approval was granted. This delay resulted 
in a consequential injury to the claimant’s right knee as a direct result ot an altered gait and 
related overuse from the left knee condition. The right knee injury is clearly documented by the 
treating physician as being consequential, an injury that is undeniably covered under the Federal 
Employees Compensation Act, yet the district office denied necessary coverage. 

The treating physician also clearly stated that the claimant’s back condition was a direct result of 
die work related fail The district office, however, denied coverage for the back injury based on 
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the erroneous supposition that the claimant did not verbally express back pain on the day of the 
injury. While the claimant has clear evidence v/hich contradicts that supposition, the District 
Office not only refuses to acknowledge that evidence but it continues to hold to the 
incomprehensible belief that a lack of verbal notification should override tlic opinion of multiple 
treating physicians. 

The District OlHce also approved the claimant's original left ankle condition While trcatmcin 
has been previously approved and administered, the ankle condition has since worsened and 
requires further treatment. This treatment is on hold, however, until the completion of surgery of 
the right elbow, a consequential injury related to physical therapy for previously accepted 
conditions Coverage for the right elbow was only accepted by the District Office after a long 
and contentious process. Since the ankle surgery will require the claimant to use crutches for a 
significant amount of time following that surgery, the elbow must be completely healed To 
date, approval for surgery for the accepted elbow condition is not forthcoming. Should the 
claimant experience delays in approval of the elbow surgeiy, similar to the delays in approval for 
ircatmcnt of the left knee condition, the only remaining treatment of the ankle will be fusion, a 
treatment which will result in significant impairment for the claimant Finally, the claimant also 
iutl'eis from an accepted neck condition for which the delay of approval of treatment led to 
medically documented deterioration. 

Of paiticular frustration to the claimant is the knowledge, as stated repeatedly by her treating 
physicians, that had OWCP dealt with her work related injuries promptly and approved 
appropriate treatment, the claimant would have been fit to return to duty as a firefighter shortly 
after the 1994 incident. Irtsiead, the claimant is currently unemployable due to untreated work 
related conditions and has furthermore been diagnosed by the treating psychologist as suffering 
from Post Traumatic Stress Disorder which is directly related to the claimant’s negative 
experiences with OWCP. While it would not be proper for me to assess the full medical or 
psychological nature of the claimant's condition, it is safe to assume that any prudent lay person 
would evaluate the handling of this claimant's case as totally egregious. 

While this case exemplifies instances in which OWCP has failed in its mission to adequately 
meet its obligation to injured federal workers. I would like to briefly mention another 
constituent’s case that has come to my attention. It is that of a former Department of Veteran’s 
Aifairs physician whose OWCP claim contained documents from the employer that the claimant 
deemed inaccurate, an evaluation with which the Department of Veteran’s Affairs would later 
agree. Those inaccurate documents had resulted in the denial of his injury claim by the District 
Office and by the Office of Hearings and Review following those denials, the VA agreed to 
remove the documents in question from the agency’s record in OWCP’s file. OWCP, however, 
refused such removal and in fact queried the V A as to why they had “capitulated” to the 
claimant’s request. After consultation between the VA and OWCP regarding the matter, the VA 
attempted to reinsert a document package similar to the original documents of contention into 
OWCP’s file. The claimant responded by taking the VA to court regai'ding his Privacy Act 
rights lo fair and reasonable information being placed in his file. The VA was found guilty of 
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violating such rights on 15 counts and the claimant was awarded weU over SI 00, 000 in 
attorney's fees, damages, and expenses. The VA and OWCP also utilized the time of 10 
government lawyers in this case and an untold number of support statFiii an inexplicable effort to 
keep false information in the claimant's file. 

OWCP responded to the district court ruling of February 28, 1998 by reftising to comply, a 
decision which came directly from the office of the Director of OWCP. The claimant tiled his 
injury claim in August 1993. To date, because OWCP retiiscs to comply with the court's ruling, 
the claimant’s case has not been properly addressed due to inappropriate evidence which remains 
in the file 

While 1 could elaborate further on the management practices of OWCP which my office has 
encountered, ( feel the su be om mil lee’s time is best spent heanng from the employees of OWCP 
who wish to discuss their own agency’s flaws and from the injured federal workers who have 
been unfairly haimcd by a system which has failed to meet the fiindamenial purpose of the 
FECA, One statistic strikes me as being discouraging. OWCP’s own annua! report to Congress 
Indicates that 45% of all District Office decisions are overturned when appealed. A success rate 
of 55% is certainly not one which I would consider exemplary and one which is a clear indicator 
that OWCP is not fulfilling its appointed duties, 

Mr. Chairman, I greatly appreciate tiiis opportunity to testify before your subcommittee. 1 would 
like to close with the hope that in rellecting on the information presented at this hearing, its 
members will consider the cases of my constituents. I believe 1 have provided clear evidence that 
the current system for federal worker's compensation claims is badly in need of overhaul. This 
is a sad testament to our government’s treatmcni of its injured federal workers Wc can and 
should do better. Thank you. 
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